Better
Regulation
practicesin

national
parliaments

European Parliament

STUDY

EPRS | European Parliamentary Research Service

Author: Irmgard Anglmayer
Ex-Post Evaluation Unit
PE 642.835 - June 2020

EN






Better Regulation
practices in national
parliaments

Study

Ex-ante impact assessment and ex-post evaluation are regulatory policy
tools that help inform the policy-making process with evidence-based
analysis. Both tools are geared towards raising the quality of policies and
legislation. While Better Regulation is widely deemed a prerogative of the
executive branch, increasingly, parliaments are alsoemergingas actors.

This study sheds light onthe parliamentary dimension of Better Regulation.
Based on a survey, it maps the capacities and experiences of the national
parliaments of all 27 European Union (EU) Member States andof 11 further
Council of Europe countries in the field of ex-ante impact assessment and
ex-post evaluation. The study reveals that roughly half of the surveyed
parliaments engage in regulatory policy beyond classical parliamentary
scrutiny mechanisms. Overall, these parliaments show a very diverse
pattern in terms of drivers, types and depth of engagement. There is no
'one sizefits all' approach.
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Better Regulation practices in national parliaments

Executive summary

Ex-anteimpact assessment and ex-post evaluation are regulatory policy tools that help inform the
policy-making process with evidence-based analysis. Geared towards rationalising policy-making,
these tools aim at raising the quality of policies and legislation. The use of impact assessment and
evaluation is wide-spread across Europe, as virtually all countries have developed frameworks for
regulatory governance. This development is somewhat due to the European Union (EU) and the
Organisation for Economic Co-operation and Development (OECD), two actors that have strongly
inspired and shaped regulatory policy reform across Europe. However, national Better Regulation
agendas are largely government-driven, often leaving parliaments marginalised in the process.
Notwithstanding, both the EU and the OECD acknowledge that Better Regulation is a shared
responsibility betweenthe executive and the legislative branch. The aim of this study is to shed light
on the parliamentary dimension of Better Regulation, by capturing the practices of 38 national
parliaments.

The first chapter contextualises the role of parliaments in Better Regulationandreflects on concrete
areas for parliaments to join in the process. There is considerable potential for parliamentary
involvement at both ends of the policy cycle - impact assessmentand evaluation. While such
engagement can take multiple forms (spanning from passive scrutiny to an active use of the tools),
it relates to two parliamentary core functions: law-making and oversight.

Theregulatory policy potential of parliamentsis exemplified by the case of the European Parliament
(EP), where the use ofimpact assessment and evaluation has, a mere ten yearsafter their instigation,
encountered a high degree of institutionalisation. The systematic use of these regulatory policy
tools strengthens EP committees' position in law-making, and in holding the executive to account.
Overall, it facilitates effective scrutiny of European Commission actionand leads to betterinformed
policy-making.

Based on survey data from 37 national parliaments across Europe plus the Canadian Parliament,
chapters 2 and 3 analyse thelevel, types, processes, particularities as well as, to the extent possible,
the impact of individual parliaments' engagement in impact assessment and evaluation of those
parliaments that choose to get involved. Many do not (or not yet) take an active role: the survey
revealed that roughly half of the surveyed parliaments do not engage beyond classical
parliamentary scrutiny mechanisms within the general framework of parliamentary control. Non-
engagement can have multiple reasons; some surveyrespondents pointed explicitly at the distinct
roles and/or the strict separation of power of theexecutive andthe legislative, while others said they
simply do not have the necessary capacities.

Among the EU-27, seven national parliaments (Bulgaria, Estonia, Finland, Hungary, Ireland, Poland
and Sweden) engage systematically in their own ex-ante impact assessment work, albeit in
fundamentally different ways. The broadest spectrumofimpact assessmentactivities appears to be
assumed by the Polish Parliament. An additional seven parliaments carry out smaller-scale impact
assessment work (Austria, France, Germany, ltaly, Lithuania, Portugal and Spain). Moreover, the
Latvian Saeima avails of impact assessment capacities, but has not yet tested them. Out of the
11 surveyed parliaments outside the EU, only Canada engages actively, by informing the law-
making process with budgetaryimpact assessments.

With regard to ex-post evaluation, six EU-27 parliaments have developed structuresfor substantial
involvement (Belgium, France, Italy, Netherlands, Poland and Sweden). Moreover, the research
services of the Bulgarian and Latvian parliaments carry out ad hoc evaluations uponrequest, albeit
in low numbers. Four further EU-27 parliaments engage in evaluation activities at a smaller scale,
mainly by scrutinising government evaluations in-depth or by performing ex-post budgetary
scrutiny (Austria, Ireland, Portugaland Spain).
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From amongst thenon-EU countries, Switzerland and the United Kingdom (UK) stand out with their
policy evaluation mechanisms. The Canadian Parliament has a long heritage of performing post-
enactment reviews, as opposed to the parliament of Moldova, which has only set up evaluation
capacities with the support of an external capacity-building programme in recent years. Finally, the
Albanian and Montenegrin parliaments have lately amended their rules of procedure to allow for
policy evaluation. The latter three are examples of countries that have implemented Better
Regulation systemsin the context of their enlargementor association process with the EU.

Data show that only a few parliaments have a long-standing tradition in regulatory policy
activities, and notably in evaluation (e.g.France, Sweden; Switzerland, Canada). Interestingly, some
of the most mature evaluation systems can be found in parliaments whose evaluation mandate is
constitutionally anchored; this applies to France, Sweden and Switzerland. Constitutional
recognition appears to be conducive to the institutionalisation of parliamentary evaluation. Most
other parliamentshave only recentlybegun to engagein evaluation. In comparison, parliamentary
impact assessment ventures appear more recent (with the notable exception of Sweden).

In general, regulatory policy activities by parliaments are mainly related to oversight and the
objective to hold the government to account. Only a few parliaments have taken this further and
also embedded impact assessment workinto theirlegislative function. In this respect, they conduct
their own impact assessments, either related to legislative initiatives or amendments tabled by
parliament, or, morerarely, related to governmentinitiatives.

From a comparative perspective, parliamentsengaging in one way or another in regulatory policy
show highly diverse patterns. This can be explained by the fact that ambition and type of
engagement are determined by a number of external factors, including parliaments' capacities,
political will, the approach of the respective country's governmenttoBetter Regulation and notleast
the function of the parliament in the constitutional/legal/political system of the country. One
conclusion to draw fromthis study is that parliaments show great diversity in terms of drivers, depth
andtypes ofengagement. Thereis no 'one sizefits all' approach.

Chapter 4 of this study seeks to capture, from a comparative perspective, some patternsin the
regulatory policy activities of the parliaments surveyed. This concerns mainly parliaments' level of
engagement and somereflection on where these impact assessment and evaluation capacities are
located in parliaments' organisation.
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Methodological note

This study draws on a survey EPRS conducted among European national parliaments. The survey
aimed at mapping parliaments' capacities and practices in the field of ex-ante impact assessment
and ex-post evaluation. It was launched in July 2019, via the European Centre for Parliamentary
Research and Documentation (ECPRD), which is the network of parliamentary research services
ofall EUand Council of Europe member states.

The questionnairewas designedto yield detailed, yetcomparable data. Respondents were asked to
select applicable pre-defined answers, and to complement them with free-text comments.
Bicameral parliaments— 12 existin the EU-27 alone — were requested to provide a separate answer
for each chamber.’

By the end of August 2019, 22 out of the then 28 EU national parliaments had replied to the survey.
Such a high response rate suggested a genuine interest in the topic on the side of national
parliaments, prompting EPRS to further endeavour to complete the picture across the EU. By
November 2019, parliaments of all EU Member States hadreturned the questionnaire,although two
bicameral parliaments replied for one chamberonly.? Additional responses were received from the
national parliaments of the following Council of Europe countries: Albania, Canada,? Iceland,
Montenegro, Moldova, North Macedonia,Norway,San Marino, Switzerland and Turkey.

Substantial further desk research was undertaken to complement and triangulate the information
obtained through the survey. This applies in particular to chapters 2 and 3 of this study, which
describe the level, processes and particularities of individual parliaments' engagement in ex-ante
impact assessment and ex-post evaluation. Overall, these country chapters vary greatly in length
and depth, depending on parliaments' engagementon the one hand, and theavailability of publidy
available primary and secondaryinformationon the other.

Towards the end of the drafting process, survey respondents from national parliaments were invited
to comment on their respective country sections (chapters 2 and 3). The fact that nearly all
respondents made use of this review opportunity increases the accuracy of this paper. This study
was peer-reviewed internally by colleagues from EPRS.

In analysing the regulatory policy practices of such a high number of national parliaments in a
comparative manner, this study explores somewhat unchartered territory. However, it has clear
limitations.

= Firstly, the study relies heavily on self-reported data. This could be only to some extent
(and not for all countries) objectivised and tested through desk research, depending on
the wealth of data provided on parliaments' websites and the availability of further
information and researchsources.

= Secondly, the study is limited to describing and analysing parliamentary practices in
place. Although parliaments were requested to provide samples of their work - and
samples received were mostly looked at, language permitting - it would go beyond the
scope of this study to systematically assess the methodology parliaments use for their
regulatory policy work and the quality of parliaments' impact assessment and
evaluation output. This would require further research work.

! The following EU-27 parliaments have two chambers: Austria, Belgium, Czechia, France, Germany, Ireland, Italy,
Netherlands, Poland, Romania, Slovenia and Spain. In addition, from the countries surveyed outside the EU, Canada,
Switzerland and the UK have bicameral parliamentary systems.

2 No responses were received from the Dutch and the Romanian Senate.

3 Canada holds observer status with the Council of Europe.

VI
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= Thirdly, while the effect of parliaments' ownex-ante impactassessment work is of direct
relevance for legislative deliberation, the impact of parliamentary ex-post evaluations is
far less tangible. Therefore, this studytells us little aboutthe use,usefulnessand impact
of parliamentary evaluations, even if two survey questionstouched upon effectiveness:
1. whether parliaments formally transmit their evaluation results to the executive; and
2. whether the governmentis required to follow-up.

Note on thetiming of the study

In the course of writing this study, the UK left the EU (Brexit). Thus, in the light of the political reality
of spring 2020, the study places the UK Parliament among third-countries, even though it was still
part of the EU-28 when it participated in the survey.

Finally, after the background research for this study was carried out and national parliaments had
submitted their information, the development of the coronavirus disease (Covid-19) into a
pandemic may have led to temporary adjustments in parliamentary rules and routines. Such
temporaryadjustments arenot reflected in this study.
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1. The role of parliamentsin regulatory policy

1.1. Better Regulation in Europe: only agovernment matter?

Regulatory policy covers the methods and processes for preparing, implementing and reviewing
laws and regulations. It aims to ensure that regulation achieves its intended policy objectives at
minimum cost. Regulatory policy — or 'Better Regulation' or 'Better Law-Making', as it is commonly
referred to atthe EU level and in some EU Member States - sets out a number of key principles, in
particular that law and policy-making are:

> openandtransparent;
> backed by the comprehensive involvement of stakeholders;
# andinformed by a sound evidence base.*

The sound evidence baseis the mostimportant factorin the context of this study, and in particular
the set of tools that helps inform the policy-making process with evidence and analysis. Three tools
mainly render BetterRegulation 'the meansto deliver evidence-based policy-making',> namely:

> ex-anteimpactassessment (alsoreferred to as RIA in some countries);
> ex-postevaluation;
> andinvolvement of the publicand stakeholdersthroughconsultation.

The focus of this study lies clearly on impactassessment and evaluation; stakeholder involvement is
touched upon only marginally.

1.1.1. Shaping Better Regulationin Europe: the European Commission

The European Commission's Better Regulation policy has emerged since the early 2000s and
gradually evolved into its current format. It was particularly high on the agenda in the Juncker
Commission (2014-2019), which is symbolised by the fact that thefirst Vice-President — who even
bore Better Regulation in his job title — was in charge of driving the Better Regulation reform
agenda.®Today, the EU'sBetter Regulationframeworkis said to rank among thebest performingin
Europe,” and it continues to be a central feature of EU policy-making under the new Commission
President Ursula von der Leyen.®

Further to applying Better Regulation principles and processes in its own law- and policy-making,
the Commissionencouragesalsothe other EU institutions and the EU Member States todo likewise.’
Already in 2005, the Commission recommended that Member States establish their own national
Better Regulation strategies and, in particular, that they roll out impact assessment that would in
scope resemble the European Commission's.’ In a similar vein, academic research argues that, for
Better Regulation to be successful in the EU's multi-level governance system, the EU's Better

4 European Commission, Better regulation guidelines, update 2017,SWD (2017) 350, p. 4.

®>Ben Smulders and Jean-Eric Paquet, 'The European Commission and its Better Regulation Agenda', in Sacha Garben and
Inge Govaere (eds.), The EU Better Regulation Agenda: A critical assessment, Hart 2018, p. 102.

® First Vice-President Frans Timmermans was in charge of 'Better Regulation, inter-institutional relations, the rule of law
and the Charter of Fundamental Rights'.

7 OECD, Regulatory policy outlook 2018.

8 European Commission, Commission work programme 2020: A Union that strives for more, COM(2020) 37, p. 9.

° European Commission, Better regulation for better results-An EU agenda, 2015, COM(2015) 215, p. 4.

19 European Commission, Better Regulation for Growth and Jobs in the European Union, 2005, COM(2005) 97, p. 8.


https://ec.europa.eu/info/sites/info/files/better-regulation-guidelines.pdf
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Regulation system 'should be complemented with comparable BR policies at the national level"
This would make it easier 'to deliver input in assessments and evaluations if countries can deliver
comparable data'.'? As EU legislation is so closely interwoven with Member States' domestic
legislation, the EU's BetterRegulationapproach resonatesinevitably in Member States' law-making
systems. After all, it remains for the Member Statesto transpose, applyand enforce EU law.

Some EU countries have a long-standingregulatory policy and governance track record * (and they
even influenced the early stages of the European Commission's Better Regulation agenda), while
others have only recently begun to step up their regulatory policy efforts. The latter development
was prompted by the EU's Better Regulation agenda on the one hand, as sketched out above, and
the OECD on the other.

1.1.2. Shaping Better Regulationin Europe: the OECD

Indeed, many countries' regulatory governance reformshave been further stimulated by the OECD,
animportant proponentofregulatory policy in Europe (andthe industrialised world in general). The
OECD has, as part of its public governance work and in dialogue with its member and partner
countries and the European Commission, fostered Better Regulation practices internationally and
across Europe.

The OECD has channelled efforts to promote thevirtueand potential of regulatory policy among its
members through methodological guidelines, systematic reviews of countries' regulatory systems
and recommendations since the mid-1990s. Although these recommendations are not binding,
countries generally tend to respond to them." Thus, the OECD has considerably contributed to
shaping regulatory reform across Europe. The 2012 OECD Recommendation of the Council on
Regulatory Policy and Governance® - aninternational instrument to address regulatory policy -
constitutes a milestone in this process, as it provides a first 'normative framework to measure
regulatory performance in member countries'.'® Since its adoption, the OECD has systematically
tracked countries' progress in implementing good regulatory practice, as advocated in the 2012
recommendation. Specific indicators were developed, facilitating the measurement of countries'
reform progress through surveys.'” Based on these data, the OECD provides a detailed account of
the regulatory reforms countries have undertaken in the areas of ex-ante impact assessment/RIA,
ex-post evaluation, stakeholder consultation and regulatory oversight via its triennial OECD
'Regulatory policy outlook’, published twice to date,in 2015 and 2018.

" Adriaan Schout and Christian Schwieter, Two decades of Better Regulation in the EU Commission: Towards evidence-
based policymaking?, Clingendael, 2018, p. 3.

2 |bid, p. 3.

13 This isthe case for instance in the Netherlands, Germany, and in Nordic countries like Sweden, Denmark and Finland. In
this context the UK should also be mentioned, evenif nolonger an EU country.

4 The EU's and OECD's trigger and guidance function with regard to reforming national regulatory policy strategiesare
described for instance in:

- Jan de Mulder, 'The Member States and the Better Regulation Agenda: The case of Belgium/Flanders', in Sacha
Garben and Inge Govaere (eds.), The EU Better Regulation Agenda: A critical assessment, Hart 2018, pp. 137-184.

- Victor Chimienti, 'The new regulation covering AIR, VIR and consultation: A further step forward towards 'Better
Regulation' in Italy', European journal of law reform, vol. 21(4),2019, pp. 427-496.

5 OECD Recommendation of the Council on Regulatory Policy and Governance, 2012.

6 OECD, Better Regulation practicesacross the European Union, 2019, p. 18.

7 Rebecca Schultz, et al., 'Better indicators for better requlation: The OECD iREG experience',La Mejora de la Regulacion,
March-April 2019,n0907, pp. 51-67.



https://www.clingendael.org/sites/default/files/2018-12/PB_Better_regulation.pdf
http://www.oecd.org/gov/regulatory-policy/Better-indicators-for-better-regulation.pdf
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To bridge the gap between EU and OECD memberships,' the European Commission requested a
comparative OECD report similarto the' Outlook’, but covering the EU-28. This led to the publication
of the 'Better Regulation practices acrosstheEuropeanUnion'in 2019. The Outlook publications and
the EU-28 report demonstrate that the concept of regulatory policy is widespread throughout
Europe and that EU institutions, EU Member States and OECD countries are together strongly
committed.” They have all put regulatory policy frameworks in place that promote regulatory
reform, although these frameworks vary greatly in terms of comprehensiveness, robustness, focus
and practical operation. Overall, the OECD finds ex-ante impact assessment policies across EU
countries betterdeveloped than ex-post evaluation, where a lack of systematicapproachand sound
methodologystill prevails in many EU Member States.

1.1.3. What about the legislature?

The aforementioned OECD reports provide insight into countries' Better Regulation practices.
However, since the OECD's natural partnersare national governments, these reports place the main
focus on the executive branch. Other actors, such as parliaments or national courts of auditors, are
only cursorily touched upon. This is unsurprising, because regulatory policy is generally speakinga
government-oriented approach. Consequently, it is predominantly associated with the executive
rather than the legislative branch, in spite of the key role parliaments assume in law-making,
throughout the entire policy cycle (i.e.in the pre-legislative, legislative and post-legislative stages):

> parliaments can initiate legislation (even if in most European countries the bulk of
legislative proposals comesfromthe executive branch);*

> theycanamend legislative proposals;

> theyadoptlegislation;

> andtheyoverseethe executive on theimplementation of legislation.

Thus, while the OECD - alongside other organisationsand thinktanks such as the World Bank*' and
the Bertelsmann Stiftung Foundation®*— sheds some light on the Better Regulation practices of the
executive branch, relatively little is currentlyknownabout parliamentary capacities and practices in
this field.

Recently, increasing attention has been paid to parliamentary post-legislative scrutiny (PLS), e.g. by
the Westminster Foundation for Democracy (WFD), a UK publicbody that supports parliamentary
capacity-building around the world, inter alia in the area of PLS. In this context, WFD elaborated
common principles and hands-on guidance for PLS in parliaments.? In contrast, parliamentary ex-
ante impact activities have not yet been much researched, and even less so from a comparative
perspective.In this respect, the present study covers new ground.

'8 To date, five EU Member States are not part of the OECD: Bulgaria, Croatia, Cyprus, Malta and Romania. The latest EU
countriestojoin the OECD were Latvia (2016) and Lithuania (2018).

1 To be noted, regulatory reform in Europe is not limited to the EU/OECD area.Instead, it has, often supported by capacity-
building programmes, also become a constant feature in the EU's Eastern neighbourhood and the Western Balkans

countries' respective EU association and accession processes. For the Western Balkans see Branko Radulovi¢ and Genc
Alimehmeti, Better Requlation in Western Balkans, Regional School of Public Administration, 2018.

20 For the share of parliamentary initiativesin the legislation of the EU-28 see: OECD, Better Regulation practicesacross the
European Union, p. 183.

21 e.g. World Bank Group, Worldwide governance indicators, http://info.worldbank.org/governance/wgi/.

22 Bertelsmann Stiftung, Sustainable Governance Indicators 2019, Evidence-based instruments report: RIA application,
quality of RIA process, sustainability check, quality of ex post evaluation, 2019.This report examines the ex-ante impact
assessment and ex-post evaluation practices of 41 OECD/EU countries.

2 Franklin De Vrieze, Post-legislative scrutiny: Guide for parliaments, Westminster Foundation for Democracy, 2017;
Franklin De Vrieze, Principles of post-legislative scrutiny by parliaments, WFD, 2018.
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1.2. The scope for parliamentsin Better Regulation

1.2.1. Better Regulation: a shared responsibility between governments and
parliaments

As outlined above, regulatory policy is primarily government-oriented. Accordingly, there is very
little mention of parliaments in the 2012 OECD Recommendation on regulatory policy. The
recommendation howeveradvocatesfor an integrated approach to regulatory policy that includes
'therole of thelegislature in ensuring the quality of laws'. In this respect, the quality of law-making
is considered to be a shared responsibility of governmentsand parliaments.

In spite of their predominant focus on theexecutive, the aforementioned OECD reports sporadically
mention parliaments' role and potential in regulatory policy, albeit without entering into much
detail. One of theissues the OECD addresses for instanceis legislation initiated by parliaments.* In
most countries, parliamentary initiatives are not subject to impact assessment; cases where a
parliament itself or national law has put in place specific requirements remain an exception (e.g.
Bulgaria, Poland; Canada).

Overall, the OECD argues that parliaments would be 'predisposed to carry out oversight of the
application of better regulation principles for new and amended laws'. However, the OECD finds
thatin practice, 'contraryto theireminent placein the legislative process, parliamentsare not very
involved in regulatory oversight acrossthe EU'.>> The OECD deems this an 'untapped potential' and
encourages parliaments 'toset up their own procedures to guaranteethe quality of legislation'.?

With respect to parliamentary ex-post evaluation, the 'International Atlas of Evaluation' (update
2015),% confirms the reserved OECD assessment, arguing that parliaments show a generally low
degree of institutionalisation in the field of policy evaluation, especially in comparison with
governments. The Swiss Parliament is singled out in the Atlas as the only exception, scoring the
maximum number of points (followed at some distance by the Dutch and Swedish parliaments).

1.2.2. The spectrum of Better Regulation tasks for parliaments

What exactly then is this untapped potential in parliaments? How can parliamentsfulfil their share
in the shared responsibility of Better Regulation? The lists below suggest possible courses of action
for parliamentsat both ends of the policy cycle —impact assessment and evaluation — throughwhich
they could contribute to Better Regulation and ultimately help raise the quality of legislation.
Figure 1 shows their placein the policy cycle. It isimportant to note that these actionsrelate to the
two parliamentary core functions, namely law-making and oversight.

With regard to ex-ante impact assessment, parliaments may engagein a wide range of activities,
e.g.

24 OECD, Regulatory policy outlook 2015, p. 45.
25 OECD, Better Regulation practices across the European Union, p. 34.
26 OECD, Regulatory policy outlook 2015, p. 40.

27 Steve Jacob, Sandra Speer and Jan-Eric Furubo, 'The institutionalization of evaluation matters: Updating the
International Atlas of Evaluation 10 years later', Evaluation, Vol. 21(1), 2015, pp. 6-31.The atlas covers 19 OECD countries,
10 of which are EU Member States. It assesses parliaments' active and passive involvement in evaluation, on the basis of
the following criteria: 1. Permanent institutional arrangements for conducting evaluations and disseminating them to
decision-makers; 2. Ad hoc ex-post evaluations (incl.commissioning to the executive); 3. Introduction of evaluation clauses
into draft laws at the law-making stage; and 4. Use of ex-post evaluation results (produced by others) in the parliamentary
debate. Most of the countries examined scored low, compared with government evaluation; only Switzerland received
the maximum points.
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Z scrutinise the impact assessment forward planning of the government, together with
its legislative planning;

# scrutinise in a formal manner the impact assessment attached to a government draft
law (compliance check if theimpact assessmentis complete, or missingaltogether);

# check whether governments have taken evaluation results into account before
amending legislation ('evaluate-first principle');

> appraisethe substance and the methodology used of a government impactassessment

in depth, when examining draft bills in committees; such quality checksare particularly

usefulif no national oversight body fulfils this function;

counter (in French 'contre-expertiser')® a governmentimpact assessment;

verify only specific elements of government proposals (e.g. quantifications of budgetary

impacts; costs/benefits; models used);

Z carryoutasubstitute impact assessmentif the government failed to submit one;

> carry outimpact assessments for legislation initiated by parliament;

carry outimpact assessmentsfor major amendments tabled in parliament, especially if

the adopted text deviates substantially from the originalimpact assessment;

> prepareown estimates of the budgetary and economicimpact of draft legislation (this
may include the use of macroeconomic modelling and microsimulation methods);

> prepare assessments of specificimpacts other than budgetary/economic (e.g. gender
equality);

# reviewa country'soverallimpact assessmentframework;

> engageinstakeholder consultation.

R

L'

With regard to ex-post evaluation, parliaments can either focus on formal scrutiny in the sense of
post-enactment scrutiny,” or instead on the substance, in the sense of ex-postimpact assessment.
Again, parliamentsmay carryout a broadrange of actions, including:

> request ex-post evaluations from the executive on an ad hoc basis (e.g. by means of
parliamentary questionsor resolutions);

> request ex-post evaluations from the executive through evaluation/review clauses
embedded into legislation (which is a very effective mechanism, as legally binding);
review clauses (or other 'failsafe mechanisms' such as sunset clauses) are deemed
particularly relevant for innovative legislation, legislation with uncertain effects and
legislation adopted underemergency procedures;

= verify if the government fulfils its evaluation obligations (either default requirements,

e.g.threetofiveyears afteralaw's entry intoforce; or requirement for individual pieces

of legislation, e.g. review/sunset clauses/specific thresholds);

keeptrack of the government's evaluationforward planning (annual, multi-annual);

scrutinise the monitoring framework containedin a draft bill for its appropriateness;

conduct (within parliament itself) post-enactment or post-implementation reviews, to

verify if an act has been implemented as intended (legal compliance check or regular

monitoring);

> synthesise existing evaluations and ex-post review reports for parliamentary needs
(Members and committees), therebyfunctioningas a knowledge broker;*

> scrutinise ex-post evaluations prepared by governmentsin substance;

R T T

28 Assemblée nationale (France), Rapport d'information sur 'évaluation des dispositifs d'évaluation des politiques publiques,
2018. (Rapporteurs: Pierre Morel al'Huissier and Valérie Petit).

29 post-enactment scrutiny has a narrower scope than ex-post evaluation; it verifies from a legalistic perspective whether
the different provisions of an act have been brought into force and whether all associated delegated regulations have
beenissued. Inthisstudy, post-enactment scrutiny isdiscussed in chapters 3.3.2 (Ireland) and 3.5.2 (Canada).

30 Jacob, Speer and Furubo, p. 21.

5


http://www.assemblee-nationale.fr/dyn/15/rapports/cec/l15b0771_rapport-information

Better Regulation practices in national parliaments

# carry outown ex-post evaluations (covering only specific provisionsin a law; or an entire
act;ora whole set of topically related laws, which allows assessment of the cumulative
effects of legislation);

reviewa country'soverall evaluationframework;

engagein stakeholder consultationto gatherprimary data.

R

Figure 1 - Parliamentaryimpactassessmentand evaluation work in the policy cycle
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Source: EPRS.

Even though the above lists of possible activities are long and detailed, they are not meant to be
exhaustive; their purposeis simply to demonstrate that there is a wide spectrum of possibilities for
parliaments to engage in Better Regulation work. Thelists also show that there is no blueprint for
parliamentary involvement, instead parliaments will choose activities that work best for them in
their specific national context. Obviously, a parliament's ambition and choice of instruments will
always be determined by a number of factors, including:

> thewider country-specific context: all parliaments have their traditions and cultures, are

uni- or bicameral, and their functions within the national constitutional, legal and

political system mayalso differ;

theapproach of the respective country'sgovernment to Better Regulation;

> political will;

> parliaments' capacities: smaller parliaments will more likely tend to limit their
engagement to scrutiny of government action, rather than actively carrying out their
own impact assessmentsor evaluations.

L'

Chapters 2 and 3 of this paper show that there is indeed a great variety in the forms and level of
parliamentaryengagement with Better Regulatory practices.
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1.2.3. Caveats

Both, ex-ante impact assessment and ex-post evaluation are demanding, complex and time-
consuming tasks. Even parliaments with an advanced level of regulatory policy work will need to
choose between quality and depthofthe analysis on one side, and quantity of output on the other.

Typically, even parliamentsknown fortheir high-quality evaluations do not produce evaluationson
alargescale. Forinstance the Swiss Parliament conducts, onaverage, three in-depth evaluations per
year, the Swedish Riksdag, four to five, the European Parliament some 15, and the Italian Senate
roughly 20.In comparison with theevaluation output of the executive branch these figuresare low.
For example, the European Commission produces an annual average of 50-60 fully-fledged
evaluations,® four times as many as the European Parliament. This illustrates that the executive
remains in charge of the bulk of policy evaluations. When engaging in evaluation, the aim of
parliaments is not tosubstitutegovernmentevaluations, butto complementthem, thereby putting
the emphasis primarily on accountability (next to policy learning).

Itis worthwhile mentioning that evaluations by parliaments may differ substantially in methodology
and scope, compared with those by the executive. Speaking from experience, for instance,
evaluations by the European Parliament do often not cover the entirety of a law but may instead
examine only certain provisions or aspects, depending on the request from the competent
parliamentary committee.

One important aspect in the context of parliamentary evaluation is the asymmetry between
parliaments and theexecutive in termsof capacities, i.e. the staffing, policy expertise/specialisation,
detailed knowledge of a given file and methodological skills for conducting impact analysis. Even if
some parliamentshave special units in place to carry out regulatory policy work, their staffinglevel
rarely exceeds a handful or a dozen analysts. Asa result, many parliamentsavail of a budgetallowing
them to commission external expertise via procurement procedures. However, in practice, even
well-resourced parliaments need to be selective in thefiles to cover.

Moreover, time constraints also pose challenges. Parliaments may not unduly delay the legislative
process when assessing the impacts of government bills and amendments. This often leaves
parliaments little margin formanoeuvre for a quality ex-ante impact assessment. For instance, in the
French Senate, committees have merely six weeks to examine a draft bill, which is a very tight
timeframe for any kind of complementary impact assessment work, even if narrowly defined in
scope. Similarly, the European Parliament's rules for committee evaluation reports envisage a time
bracket of 12 months; for theresearch service this translatesinto roughly sixmonths to draw up the
underlying factual evaluation studyif the research findings are to inform the committee report.

Another caveatis theinformation asymmetry parliaments face vis-a-vis the executive branch. When
parliaments scrutinise government evaluations/impact assessments, or when they conduct their
own assessments, they dependto a large extent on informationand data gathered by theexecutive
branch. However, governments do not always fully share data (or underlying evidence). A case in
pointin this context is the Swiss Parliament, whose wide-reaching rights to informationare granted
by law. According to the Secretary-General of the Swiss Parliament, the extensive right of access to
executive information is a decisive success factor for parliament's evaluations, as it helps mitigate
theinformation asymmetry betweenthe parliament and the government.*

31 European Commission, Taking stock of the Commission's Better Requlation agenda, SWD, 2019, p. 11. This report
indicates atotal of 259 Commission evaluations completedin 2014-2018.

32 Christophe Bittig and Philippe Schwab, 'La place de I'évaluation dans le cadre du contréle parlementaire’, in Katia
Horber-Papazian, et al., Regards croisés surl'évaluation en Suisse, Presses polytechniques et universitaires romandes, 2015,
p.17.
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In terms of access toinformation, the Head of the Dutch parliamentary information department sees
parliaments generally 'at a disadvantage relative to the government it is expected to scrutinise|,
arguing that there is an 'imbalance in the information position between the government under
supervision and the Parliamentas "controller". The informationthat Parliament needs to be able to
scrutinise the work of the government largely depends upon information provided by the verysame
governmentit scrutinises.'

Some parliaments take a comprehensive approach to impact assessment and evaluation and go
beyond information/data provided by government. They build up their own information base by
analysing a wide range of secondary sources, including for example academic research, case-law,
independent documentation and reports by NGOs, contributions by stakeholders and views from
citizens (expressed for instance through petitions). Some parliaments go even furtherin their efforts
and collect new primary data through publicor targeted consultations (e.g. surveys,interviews with
stakeholders). From the workon this study it appearshoweverthat suchcases arerare.

1.3. The case of the European Parliament

The European Parliament can be taken as an example of a parliament that is implementing
regulatory policy principles in a comprehensive manner, across the different stages of the policy
cycle. Like national parliaments, the European Parliament has legislative powers, and scrutiny
powers to oversee the executive. The latter are primarily directed towards the European
Commission as the EU institution formally initiating and implementing EU law. However, in the EU's
multilevel-governance system, the Commission is not the only body implementing EU law; a major
role thereinis also assumed by the EU Member States.

In accordance with the OECD recommendation, at EU level, Better Regulationis considereda 'shared
commitment”*and a 'joint responsibility' between the executive and the legislative branch, as
stated in the 2016 Interinstitutional Agreement on Better Law-Making (IIA-BLM).* This agreement,
legally speaking 'a sort of soft constitutional law',* constitutes the EU's regulatory policy framework.
In particular, it defines the respective roles of the European Commission, the European Parliament
and the Council of the European Union in the regulatory process with regard to programming on
the one hand, and the use of the Better Regulation tools ex-ante impact assessment, ex-post
evaluation and stakeholder involvementon the other.

Evenifthe EU's BetterRegulation agenda is predominantly driven by the European Commission, the
European Parliament has also gradually institutionalised a regulatory policy culture. The game
changer was an own-initiative report* endorsed in plenary in June 2011, which called for the
establishment of an autonomous impact assessment facility within Parliament's administration.
Subsequently, a dedicated Directorate for Impact Assessment and European Added Value was
set up. This step was a rather innovative move, since apparently no comparable impactassessment
system had been testedbeforein any other parliament.*® The aforementioned structure — today part

33 Karin Zaal, 'Policy analysis in the Dutch Parliament', in Frans Van Nispen and Peter Scholten (eds.), Policy analysis in the
Netherlands, Bristol University Press, 2014, p. 174.

34 European Commission, Better regulation for better results-An EU agenda, 2015, COM(2015) 215, p. 6.

35 |nterinstitutional Agreement on Better Law-Making, 13 April 2016, OJ L 123, 12.5.2016, recital 2. This agreement
supersedes the one from 2003, as well as the Common Approach to Impact Assessment of 2006.

36 Maria José Martinez Iglesias, 'The European Parliament and the Better Law-Making Agenda', in Sacha Garben and
Inge Govaere (eds.), The EU Better Regulation Agenda: a critical assessment, Hart 2018, p. 117.

37 European Parliament resolution of 8 June 2011 on guaranteeing independent impact assessments, P7 TA(2011)0259,
rapporteur: MEP Angelika Niebler.

38 Andrea Renda, Best practices in legislative and requlatory processes in a constitutional perspective: The case of the
European Union, DG IPOL, European Parliament, 2015, p. 14.
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of Parliament's research service (EPRS) —encompasses capacities for agenda-setting, the legislative
stage and ex-post scrutiny in support of parliamentary committees'regulatory policy work. Political
oversightis ensured by the Conference of CommitteeChairs.

Today, impact assessmentand evaluation are deeply entrenchedin the legislative and scrutiny work
Parliament performsin the successivestages of the policy cycle. In addition, it should also be noted
that the European Parliament contributesactively to the EU's legislative programming.

1.3.1. Ex-ante impact assessment activities

Ex-ante impactassessment work linked to Commission proposals

The European Parliament's Ex-ante Impact Assessment Unit (IMPA) systematically scrutinises all
impact assessments the European Commission prepares to underpin legislative proposals. IMPA
provides a quality assessment of each individual impact assessment — which takes the form of a
succinct published briefing - to support the deliberations at committee stage. Parliament's critical
appraisals are said to have contributed to improve the quality of Commission impact assessments,
as they 'exert pressure on the European Commission to produce better IA documents'.** Reportedly,
Members find the briefings useful, stressing thatthe 'translation of the Commission's lengthy impact
assessments into easy accessible summaries helped the involved actors from the EP to keep an
overview about theissuesat stake".* Empirical evidence suggests that Parliament's initial appraisals
of impact assessments contribute in a constructive manner to the consideration of the legislative
proposal at committee stage.*' Recently, IMPA issued a cumulative review of the quality of
Commission impact assessments,* thereby drawing conclusions from a sample of 132 appraisals
drawn up during the legislative term 2014-2019.

In addition to the routine appraisals of Commission impact assessments, the IMPA unit is also in
charge of carryingoutParliament's own ex-ante impact assessments, which committees canrequest
ad hoc, in accordance with house-internal rules. This category comprises:

» complementary impact assessments, covering aspects the Commission impact
assessment maynot have adequately addressed;

> substitute impact assessments for cases where the Commission did not, despite its
commitment, presentan impact assessment;

> and, of increasing importance, impact assessments of substantial amendments tabled
atcommittee stage.

The possibility to carry outimpact assessments of substantialamendments is set out in the lIA-BLM,
whereby the definition of 'substantial' is left to the discretion of the respective institution.
Considering the extensive number of amendments tabled in Parliament and the limited resources
to carry out such impact assessments, the politicalagreement on the selection of the mostrelevant
'substantial'amendments is essential. Assessingamendmentsintroduced by Parliamentis generally
deemed a challenging task, due to staff capacities, and also due to time constraints, because the
rules state that an impact assessment must not excessively delay or obstruct the legislative
procedure. Notwithstanding these challenges, impact assessments of amendments are felt to be
useful, in particular at two stages of the procedure:

39Renda, p. 14.

40 Alexander Birgin, 'The implications of the better regulation agenda for the European Parliament's inter- and intra-
institutional power relations', Journal of European integration, vol. 41,no 2,2019, pp. 196.

4T Wolfgang Hiller,Impact Assessment and European Added Value work during the eighth legislative term, 2014-2019,
EPRS, European Parliament, 2019, p. 3.

42 European Parliament, EPRS, Ex-ante Impact Assessment Unit, Appraising the quality of the European Commission's
impact assessments: Trends and developments from 2015 t02018,2019.

9


https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/631753/EPRS_BRI(2019)631753_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/642807/EPRS_STU(2019)642807_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/642807/EPRS_STU(2019)642807_EN.pdf

Better Regulation practices in national parliaments

# in committee deliberations, whereimpact assessments of amendments may facilitate
compromises;

> and in trilogues, where they can strengthen Parliament's arguments in the
negotiations.®

Even if deemed useful, for the above-mentioned reasons, in practice impact assessments of
substantialamendments are notfrequently carried out, although the Commission would like to see
Parliament (and likewise the Council) be more active in this respect.* Researchers argue thatimpact
assessments of substantial amendments are much needed, since the adopted legislative text is,
following the changes brought forward by the co-legislators, not backed by an updated impact
assessment.* Subsequently, thisimpact assessment gap may pose an issue for Member States in
the transposition stage, and again much later, when the implementation of the act is evaluated
retrospectively, since ideally the starting point for an ex-post evaluation is the initial impact
assessment.

Ex-ante impact assessment work regarding potential gaps in EU legislation (‘'European
Added Value' and 'Cost of non-Europe' reports)

Unlike national parliamentsacross Europe, the European Parliamenthas no direct rightof initiative.
Proposing legislationis the quasi-monopoly of the European Commission. Parliament may however,
under Article 225 TFEU, request the Commission to submit a proposal. This is done in form of a
parliamentary report of the legislative own-initiative report subcategory. Each such reportis
substantiated by a background study drawn up by EPRS' European Added Value Unit, which
evaluates the potential impacts of the initiative as well as its costs and benefits. Strictly speaking,
this analysis is not a properimpactassessmentin the sense of the Better Regulation Guidelines, but
in its approach and rationale comes close to an ex-ante impact assessment.

Furthermore, this unit provides wider topical studies that analyse entire policy areas in order to
identify gaps in EU legislation, or flag areas where action at EU level could generate efficiencies.
These studies are known as Cost of non-Europe reports.* They are carried out upon a request from
committees, although not directly linked to a committee report. Both study types provide the
European Parliamentwith an opportunityto influence agenda-setting.

Scrutiny of the executive's legislative planning through continuous monitoring

Strictly speaking not related to impact assessment, but nonetheless worth mentioning is the
'Legislative Train Schedule',”” an application the European Parliamentary Research Service
introduced in 2015 to check delivery on the European Commission against its promises. This
innovative tool allows for scrutiny of the Commission's legislative planning throughout its entire
term of office. It was originally developed to monitor the initiatives linked to the political priorities
of the Juncker Commission (2014-2019) and has been adaptedto coverthe new priorities of the von
der Leyen Commission, in office since December 2019. Updated on a monthly basis, this application
tracks the progress of EU legislation across all policy areas almost in real time. It provides a
comprehensive and detailed state-of-play on upcoming initiatives, legislative proposals, ongoing
and completed procedures including blocked and withdrawn files. The Legislative Train Schedule

43Renda, p. 15 and Biirgin, p. 196.

44 European Commission, Taking stock of the Commission's Better Requlation agenda, SWD, 2019.

45 e.g.Renda, p. 24.

6 By way of example, some of the more recent EPRS Cost of non-Europe reports covered the areas of roboticsand artificial
intelligence; geographical indications (Gls) for non-agricultural products; legal migration; asylum policy; the fight against
terrorism; the fight against racism and xenophobia. For a brief description of EPRS' European Added Value output, see
Hiller, pp. 5-8.

47 European Parliament, Legislative train schedule.
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website is an example of how a parliament can rigorously scrutinise the executive's legislative
planning through continuous monitoring.

1.3.2. Ex-post evaluation

In recent years, the European Parliament has also begun to assume an increasingly important role
at the other end of the policy cycle: ex-post evaluation. The creation of a dedicated Ex-post
Evaluation Unit (EVAL) within the research service in 2014, aims at enhancing Parliament's own
capacity in this domain and, as aresult, to hold the European Commissionto account. In particular,
it strengthens committees' oversight capacities regarding the implementation of EU law and
policies. The unit's main task is to prepare a detailed technical background study every time a
committee chooses to carry out an evaluation. Such committee evaluation takes the form of a
specific own-initiative parliamentary report, knownas an implementation report. In principle and
as a starting point, the evaluation study draws on publicly available data and information but, if
needed, Parliament may complement existing data with primary data gathered through targeted
consultations, interviews and any kind of research work.

The committee may use thestudy findings toinformits report, buthasno obligation todo so. Taken
together, the strictly impartial, fact-oriented study and the political report constitute the European
Parliament's dual evaluation mechanism. This evaluation architecture serves as an example for
evidence-based policy-making.

In accordance with Parliament's transparency policy, both the report and the underpinning study
are published.Once thereportis votedin plenary, the ensuing resolution forms Parliament's official
position on the matter.The political function of the implementation reportis two-fold: first, to hold
the Commission to account, and second, to giveimpetus to the review (or revision) process of the
EU policy/legislation at stake.” The resolution usually addresses shortcomings related to the
implementation or enforcement of the act in question. The European Commission is required to
consider theissues addressed andto inform Parliamentwithin a three-monthwindow on how (and
if) it intends to follow-up on the report. Although Parliament's evaluation findings do not
automatically feed into the EU policy cycle, thereis empirical evidence that in a number of cases the
Commission has indeed taken them into account. For instance, some Commission proposals
amending existing legislationreferto Parliament's evaluationsas providing inputfor the proposal.*

Committees mayalso taskthe Ex-post Evaluation Unit with evaluationstudies independently of any
implementation report. Apart from standing committees, temporary committees (i.e. special
committees or committees of inquiry) also make use of this option.During the last legislative term,
roughly half of such requestscame from the lattergroup.

Overall output figures demonstrate that ex-post evaluation has become a routine activity in the
European Parliament: between 2014 and July 2019, EVAL delivered 67 evaluation studies.

Aside from in-depth studies, the Ex-post Evaluation Unit also automatically produces (i.e. no
committee request is needed in this case) shorter briefings ('implementation appraisals’) for
committees, analysing the state ofimplementation of legislation in force thatis up foramendment -
mostly concerning EU directives and regulations. These succinct briefings are prepared, as a rule,
right before the Commission issues its amending proposal, and published at the latest before the
parliamentary committee startsits work on the proposal. Drawing on a variety of publicly available
sources, these notes are meant to provide an outline of the implementation, application and
effectiveness of the legislation at stake in a nutshell and to flag any shortcomings, so that the

48 José Luis Rufas Quintana and Irmgard Anglmayer, 'Retrospective policy evaluation at the European Parliament’, European
journal of law reform, vol. 21(2),2019, p. 203.

4% Rufas Quintana and Anglmayer, p. 206.
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committee can easily check in the new proposal whether the problematic issues have been
addressed.Roughly 100 such implementationappraisals were prepared for committees within the
pastfiveyears.

To conclude, since 2012, impact assessment and evaluation have encountered a high degree of
institutionalisation in the European Parliament. These tools have become an integral part of the
parliamentary decision-making process, although Parliament has stressed on many occasions that
they are only a technical support,and nota substitute for political decision-making.
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2. Ex-anteimpactassessmentin surveyed parliaments

Key findings

Ex-ante impact assessment can make an important contribution to evidence-based policy-
making, as its purpose is to inform law-making through evidence. At the same time, an impact
assessment increases the legitimacy of an initiative, since it justifies and substantiates the
rationale for action, explores differentoptions for the course of action, and it provides reflection
on who will be affected and in what way. All EU Member States perform impact assessment to
underpin their legislative initiatives, albeit to varyingdegreesand with great differences in focus
(e.g. simplification and burden reduction; cost-benefit only; integrated impact assessment etc)
International indices suggest that many EU countries have not yet reached their full potential
with regard to ex-ante impact assessment (in particular: OECD, Better Regulation practices across
the EU; Bertelsmann Stiftung, Sustainable Governance Indicators 2019).

Some parliaments across the EU have stepped up their efforts to scrutinise their respective
government’'s impact assessmentworkin recentyears, whendeliberating atcommittee stage on
legislative proposals prepared by the government. A few parliaments have taken this furtherand
also embedded impact assessment work into their legislative function. In this respect, they
conduct their own impact assessments, either related to legislative initiatives tabled by
parliament or amendments, or, in a few cases, related to government initiatives, to inform the
legislative process in the sense of evidence-based policy-making. Therefore, parliamentary
impact assessment touchesupon the two core powersof parliaments:scrutiny and legislation.

Out of the 38 surveyed parliaments, 16 (15 EU-27 parliaments and 1 third-country
parliament) engage in some form of ex-ante impact assessment work, albeit in very different
ways and to greatly varying extent.

Out of these 16 parliaments, 8 actively conduct their ownimpact assessments. These are:

> 7 EU-27 parliaments: Bulgaria, Estonia, Finland, Hungary, Ireland, Poland and
Sweden;
# and1 third-countryparliament: Canada (budget estimates of proposals).

In addition, seven further parliaments carry out smaller-scale impact assessment work, e.g. in-
depth scrutiny of government impact assessment (Austria, France, Germany, Italy, Lithuania,
Portugal and Spain). Finally, the Latvian Parliament avails of impact assessment capacities, but
has notyettested them.

Atotal of 12 parliaments across the EU-27 and 10 of the surveyed third-country parliaments

indicated they do not engage in any specific ex-ante impact assessment work beyond
classical parliamentary scrutiny of the impact assessments accompanying government
proposals.
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2.1. Level of engagementin parliamentary impact assessment

Table 1 — EU-27 parliamentsand the European Parliament:level of engagement in ex-ante
A

no IA work
beyond classical

smaller-scale IA
work (e.g.in-
depth scrutiny)

parliaments' own

COUNTRY 1A work

committee
scrutiny

Austria
Belgium
Bulgaria
Croatia
Cyprus
Czechia
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland
Italy
Latvia
Lithuania
Luxemburg
Malta
Netherlands
Poland
Portugal
Romania
Slovakia
Slovenia
Spain

Sweden
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Table 2 - Third-country parliaments:level of engagement in ex-ante IA

no IA beyond smaller-scale IA

COUNTRY classical committee | work (e.g.in-
scrutiny depth scrutiny)

Albania
Canada
Iceland
Moldova
Montenegro

North Macedonia
Norway

San Marino
Switzerland
Turkey

UK

2.2. EU parliaments not engaging in specificex-ante impact
assessmentwork

In roughly half of the EU Member States, ex-ante impact assessmentis considered tobe an exclusive
responsibility of the executive branch. Forthis reason,the engagementof many parliaments in this
fieldis largely limited to classical consideration of thegovernmentimpactassessment together with
the proposed initiative, by meansof committee debates, hearingsand questionsto the executive.

Based on survey data, the following parliamentsreported thatthey do not carry outany further ex-
ante impact assessment work to substantiate new legislation, such as appraising the government
impact assessment in more depthor conducting own impact assessments:

Belgium
Croatia
Cyprus
Czechia
Denmark
Greece
Luxemburg
Malta
Netherlands
Romania
Slovakia
Slovenia

e T T T L T T Vo

L'

For some of these parliaments, further details were provided in response to the survey. Additional
literature was used where appropriate.

In Czechia, impact assessment is mandatory for all draft legislation prepared by the government.
These assessmentsundergo a formal quality check by the RIA Unit at the Office of the Government
and subsequently in-depth scrutiny by the independent Czech regulatory oversight body (RIA
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Board). In contrast, no impactassessment is required for legislative initiatives from within the Czech
Parliament.”®Inits response to the survey, the Czech Parliament noted an impact assessment pilot
project that the Parliamentary Institute (Parlamentni Institut) — Parliament's in-house research
service — conducted in 2015. The Committee on Constitutional and Legal Affairs, which had raised
doubts as to thequality of the government's ex-ante impact assessments and the explanatory notes
accompanying draftlaws, with the supportof the President of the Chamber of Deputies, requested
a scrutiny exercise regardingone particular bill (Amendmentto the Acton Criminal Liability of Legal
Entities). The Parliamentary Institute reportedly identified a number of shortcomingsin its appraisal.
Notwithstanding, this pilot remained an isolated experience and has not led to any systematic in-
depth scrutiny of government impact assessments by Parliament.

The law-making process in The Netherlands is traditionally characterised by a rather rigorous
impact assessment process, which comprises scrutiny by a regulatory oversight body.>' Under
Dutch law,”? legislative (and other) proposals need to include a number of elements explaining, in
particular:

- theobjectives, the effectiveness and the efficiency that are being pursued;
- thepolicyinstrumentsthatareused;

- thefinancial consequences for the government;

- and,where possible, the financial consequencesfor social sectors.

Like most parliaments, the Dutch Parliament does not conduct any systematic ex-ante impact
assessment work, apart from classical committee scrutiny during the legislative phase. However, a
recent report> of the House of Representatives (Tweede Kamer) recommends that the Dutch
Parliament pay closer attention to governmentimpact assessments substantiating legislative
proposals. This report — drawn up by two Members of Parliament with the support of Parliament's
in-house Analysis and Research Department - critically assessed the quality of five government
impact assessments from a range of policy areas. It concludes that while the Lower Chamber
addresses issues relating to the effectiveness of a proposal sufficiently, more attention should be
paid to questions pertainingto the efficiency of the chosen instrument and to the monitoring and
evaluation framework. The latter is key for any future assessment of whether the legislation works
asintended.

The Greek Parliament (BouAr twv EAMrvwy) noted a recentamendment of its Standing Orders,
adoptedin April 2020, which is set to facilitate Parliament's exercise of ex-ante and ex-post control.
The new provision specifies the mandatory elements of the document ('Analysis of Regulation
Consequences document’) accompanying draft bills and amendments put forward by the
government. Some of the requirements alsoapply to draft bills tabled by Members of Parliament,
notably a list of amended or repealed provisions and an explanatory report which should include a
problem definition, objectives, and a justification. Whether the Scientific Service of the Hellenic
Parliament could provide support to this processis under exploration.

Slovenia's regulatory policy framework emerged in the wake of the country's membership of the
EU ontheonehandandthe OECD on the other.> Ex-anteimpactassessment rulesare setout in the
(non-binding) Resolution on Legislative Regulation, adopted by the National Assembly in

50 Interestingly, the share of parliamentary initiatives is rather high in Czechia: 40 % of adopted primary legislation
originates from within Parliament. See OECD, Better regulation practicesacross the European Union, 2019, p. 136.

51 Adviescollege Toetsing Regeldruk (ATR), set up in 2017, succeeding ACTAL.
52 Article 3.1 Comptabiliteitswet (Government Accounts Act) 2016.

53 Dutch Parliament, Tweede Kamer, Report Onderbouwing van beleid Het belang van artikel 3.1 van de Comptabiliteitswet
2016 omde regering te controleren, September 2019.

>4 Plonca Kovag, 'Between theoretical principles and practice in Slovene regulatory impact assessment procedures', Review
of Central and Eastern European law,42(2017), pp. 215-250; OECD, Regulatory policyin Slovenia: Oversight matters, 2018.
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November 2009, as well as in Parliament's and Government's rules of procedures. By nature, the
aforementioned resolution primarily targets the governmentsector, while Parliament plays a minor
role therein. However, Parliament assumes a watchdog function with regard todraft bills introduced
by the government: it performs a systematic ex-ante verification regarding the formal integrity of
the bill, before consideration of the bill in substance at committee level. If Parliament finds that a
draft bill lacks one or more mandatory elements — which would include for instance the impact
assessment - the President of the National Assembly is entitled to ask the government to
supplement the missing elementwithin a 15-day frame. Failing submission of the missing part, the
proposallapses.*

2.3. EU parliaments engaging in smaller-scale impact assessment
work

The parliaments of Austria, France, Germany, Italy, Portugaland Spain engage, at a smaller scale and
mostly scrutiny-related, in impact assessment work.The array of activities encompasses:

» in-depth appraisal of governmentimpact assessment (France, Assemblée Nationale);

> scrutiny of government impact assessments, with a thematic focus on budgetary
matters (Austria, Portugaland Spain);

> possibility to obtain impact assessment related support from advisory bodies
(Germany);

> specificimpact assessmentscrutiny services within the administration (Italy).

Finally, the Latvian Saeimaand the Lithuanian Seimas were also grouped in this category.Latvia's
parliamentary research service reported that it is equipped in principle to deliver impact
assessment analysis, but has not yet received any specific request to test its capacity. In
comparison, the Lithuanian Seimas is required to draw up impact assessments for parliamentary
initiatives in principle, but faces challenges to comply with regulatoryrequirements.

2.3.1. Austria

In Austria,impact assessment requirementsapply to all draft legislation (primary and subordinate)
put forward by the executive branch, whereby the depth of the impact assessment should be
proportional to the assumed macroeconomic effects. Impact assessments are quality-checked by
the Federal Performance Management Office (Ressortiibergreifende Wirkungscontrollingstelle des
Bundes), the executive's regulatory oversight body.**

The Austrian Parliamentitself also engages to a certain extent in ex-ante impact assessment work,
through its Parliamentary Budget Office (Budgetdienst; PBO), which is part of the legal, legislative
and research services. This entity produces briefings and smaller studies that scrutinise selected
governmentimpact assessmentsunderpinning legislative initiatives. Along withits natural focus on
financialand budgetary matters, the PBOalso looksinto otheraspects, in particular economic, sodal
and environmentalimpacts. Such scrutinywork is however carried outat a relatively small scale: for
2017, eight such cases werereported; fourin 2018, and threein 2019.

Notwithstanding, the core function of the PBO is to support Parliament's budget committee in
discussion, decision-making and control regarding the federal budget and its implementation. In
addition, it conducts analytical work in response to requests by individual Members of the budget

%3 Parliament of Slovenia, Rules of Procedure, Art. 115a: 'If the proposer fails to supplement the draft law within 15 days
from being called upon to do so by the President of the National Assembly, itisdeemed that the draft law has not been
tabled.

56 Roland Schneider, RIA in Austria: Some notes on assessing economic effects [presentation], 2015.
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committee. PBO analyses are in general not transmitted to the government and therefore do not
entailany formalfollow-up process. However, in line with Parliament's approach totransparency, all
PBO analyses are published.”’

As opposed todraft bills originating from the executive branch, impact assessment is not mandatory
for legislation initiated by Parliament. This concernsroughly onefifth of newly adopted legislation.>®
However, pursuant to Parliament's rules of procedure, motions tabled by Members or committees
that entail financial burdens for the federal government should include a proposal on how the
excess expenditure is to be covered. This process, which is clearly lighter than a proper impact
assessment, is also supported by the aforementioned Parliamentary Budget Office.

With regard to EU legislation, in its response to the EPRS survey the Austrian Parliament indicated
thatit also occasionally scrutinisesimpact assessments prepared by the European Commission. This
occurs mainly at the stage of transposing EU law.

2.3.2. France

In the French law-making process, impact assessment requirements were enhanced in the wake of
the constitutional reform of 2008. In particular, the new Constitution providedfor a separate organic
law setting out the conditions for draft legislation. This organic law,** adopted the following year,
made impact assessment mandatory for all draft bills put forward by the government.® Moreover,
it entitled Parliament to reject bills if the impact assessment was deemed inadequate or missing
altogether.

In both chambers, the Assemblée Nationale and the Sénat, the competent standing committees
examine the governmentimpact assessment in depth, togetherwith the draft bill. Their appraisals
areincludedin the parliamentaryreportsand hence available to the public. The performance of the
French parliamentary committees in this respect is recognised as exemplary by the Bertelsmann
Stiftung, which argues thatthey 'often do an excellent job of regulatory assessment'.®'

The committees of the Assemblée Nationale receive support in this respect by the Commission for
the Assessment and Monitoring of Public Policies (Comité d'évaluation et de contréle politiques
publigues, (CEC)), a political body composed of Members that primarily ensures ex-post evaluation.
Committee chairpersons may request the CEC to provide an opinion on impact assessments
accompanying draftbills tabled by the government.

A recent report® proposing to reform the evaluation system of the French Parliament altogether,
by establishing an independent evaluation agency within the French Parliament, also includes
suggestions pertaining to ex-ante impact assessment. These suggestionsinclude appraising ex-ante
impact assessments accompanying draft laws andassessing the impact of substantialamendments.

With a view to EU legislation, the French Assemblée Nationale is one of just a few EU national
chambers/parliaments that, according to the indications given in the survey, also scrutinise the
European Commission'simpact assessments. It does so upon a request from a committee or a

57 PBO analyses are published, either on the Austrian Parliament's website for legislative initiatives
(https://www.parlament.qv.at/PAKT/BUDG/ GESETZESVORLAGEN/) or Parliament's website for inquiries addressed to the
PBO (https://www.parlament.gv.at/PAKT/BUDG/ANFRAGEN/).

8 OECD, Better regulation practicesacross the European Union, 2019, pp. 34 and 183.

59 Loi organigue n° 2009-403 du 15 avril 2009 relative al'application des articles 34-1,39 et 44 de la Constitution.

59 |n contrast, Parliament initiated draft legislation is not subject to impact assessment requirements.
61 Bertelsmann Stiftung, p. 19.

62 Assemblée nationale, Rapport d'information sur I'évaluation des dispositifs d'évaluation des politiques publigues, 2018,
(Rapporteurs: Pierre Morel al'Huissier and Valérie Petit).
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Member and usually takes EPRS' systematic appraisals of European Commissionimpact assessments
into account.

Inits response to the EPRS survey the French Sénatindicated that it is currently notengaging in pro-
active impact assessmentwork, but may do so in future, albeit on a small scale. To this end, it
earmarked a part of the call for tender it had launched in 2019, regarding external expertisein the
area of legislative evaluation for ex-ante impact assessment. However, some caveats and
reservations were voiced regarding the scope of this endeavour, given that committees have on
average a period of merely six weeks to examine a bill, which appears very tight to obtain a
substantive and meaningful analysis from external consultants. It would have to be restricted to very
specific and well-defined measuresin the draft bill.

2.3.3. Germany

In Germany, as in mostotherEU countries, regulatoryimpact assessment lies within the jurisdiction
of the executive branch and is required for all draft legislation prepared by the federal government.
All impact assessments are subject to scrutiny by an independent oversight body, the National
Regulatory Control Council (Normenkontrollrat), which pays particularly close attention to the
government'sestimatesof regulatory burdens.

The German Parliament, overall, does not playa very active role in regulatory governance, although
both chambers - the German Bundestag and the Bundesrat (representingthe Ldnder) — are actively
scrutinising the government's impact assessment work, thereby considering the opinion of the
Regulatory Control Council. In this respect, Bundestag committees are, for instance, entitled to hear
experts and the minister responsible, including on matters relating to impact assessment.
Furthermore, the Bundestag can use its right to ask questions of the government relatingto impact
assessment throughout the entire legislative procedure. The Bundesrat is involved twice during the
legislative process:first, it commentson the government draft law (including theunderlying impact
assessment), beforeitis introduced into the Bundestag; and second, it votes on the law adopted by
the Bundestag.

A peculiarity of the German system is that both chambers can resort to the Regulatory Control
Council for advice and recommendations regarding the budgetary implications and regulatory
compliance costs an act would entail. Thus, the National Regulatory Control Council may, in an
advisory capacity, inform parliamentary decision-making.®’ It appears howeverthat in practice, the
German Parliament rarely makes use of this opportunity.*

Despite its fairly limited role in impact assessment, the Bundestag has three supportbodies at hand,
which provide advice onissues related to impactassessmentamong otherthings. These are:

the Research Services (Wissenschaftliche Dienste);

the Office of Technology Assessment (Biiro fiir Technikfolgenabschdtzung beim
Deutschen Bundestag); and

# the Parliamentary Advisory Council on Sustainable Development (Parlamentarischer
Beirat fiir nachhaltige Entwicklung).

;
H

While the Research Service provides general research support, the Office of Technology Assessment
is an independent science institution that advises the Bundestag on issues relating to research,
science and technological change. This may include the assessment of draftlegislation.Reportedly,

63 Martin Morlok, Utz Schliessky and Dieter Wiefelspitz (eds.), Parlamentsrecht: Handbuch, Nomos, 2016, pp. 1256-1257.

4 For documented appearances of the National Regulatory Control Council in committee hearings, see its annual reports,
https://www.normenkontrollrat.ound.de/nkr-de/service/publikationen/jahresberichte
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this office conducts 'much -and, according to the subject-matter, at times very difficult'® - impact
assessment work.

Conversely, the Parliamentary Advisory Council on Sustainable Development is a political body
composed of Members. Established in 2004, it is tasked with assessing draftlegislationagainst a set
of sustainable development principles,to ensure that 'life todayis not atthe expense of tomorrow’.*
Under its recently enhanced mandate, this advisory council systematically appraises all
'sustainabilityimpact assessments' of governmentinitiatives. Its findings feed into the report of the
lead committee, in the form of an expert opinion.®” Nonetheless, this advisory council is said to be
not very well integrated into the German impact assessment system, and its political influence is
deemedto be 'moderate’.%®

In the German Parliament, most draft legislation comes from the executive. Only one sixth of
legislative initiatives originate from within the Bundestag.® Unlike government draft bills, Bundestag
initiatives are not subject to mandatory impact assessment. For this reason, the Bundestag has not
set up any impact assessment capacity within its administration.” Interestingly, the government is
in principle required to assist with the drafting of a bill initiated by the Bundestag, but it has no
obligationinrelation toimpact assessment.

The Bundesrat also has a right of legislative initiative. Explanatory memoranda of Bundesrat draft
bills usually contain quantitative data regarding thefinancialand administrative impact. These data
are drawn up by the respective ministries of the German states (Ldnder); the Bundestag
administration plays norolein this process.”

Finally, the aforementioned advisory function of the National Control Council also applies to
Parliament's own legislative initiatives: both chambers are entitled to call on the National Control
Councilto obtain support in examining quantifications or for an assessment of compliance costs.

2.3.4. Italy

In Italy, ex-ante impact assessment remains largely reliant on the Italian government. For example,
the Italian Chamber of Deputies (Camera dei deputati) indicated in its survey response that it does
not haverecourse to anydedicated ex-anteimpact assessment body.

Notwithstanding, some restricted ex-ante impact assessment activities can be observed in both
chambers. Ata generallevel, the research services of both chambers provide some degree of legal
research on proposed legislation.”? Beyond this, the administrations of both chambers have
structuresin place that allowfor scrutiny ofimpact assessments provided by the government. Italy

85 Ulrich Karpen, 'Regulatory impact assessment: Current situation and prospects in the German Parliament', Amicus curiae,
issue 101,2015,p. 17.

% Deutscher Bundestag, leaflet The Parliamentary Advisory Council on Sustainable Development, 2019.

7 Deutscher Bundestag, Parliamentary Advisory Council on Sustainable Development, Rules of Procedure for the
parliamentary appraisal of the sustainability impact assessment in the framework of regulatory impact assessment, 2019.

68 Bertelsmann Stiftung, pp. 47-48.

69 Between 1949 and 2017,74 % of legislation was initiated by the federal government, 15 % by the Bundestag and 11 %
by the Bundesrat. See https://www.bundesrat.de/DE/dokumente/statistik/statistik-node.html. Inrecentyears, itseems the
government share rose to 90 %, (2014-2016), see OECD, Better regulation practices across the European Union, 2019,
p. 183.

70 Bundestag answer to a previous EPRS survey on parliamentary practice and organisation regarding impact assessment
and evaluation. ECPRD request #2832,2015.

"1 Deutscher Bundestag, Wissenschaftlicher Dienst, Sachstand, Fragebogen Gesetzesfolgenabschditzung, 2018.[The purpose
of this questionnaire is not indicated].

72 Giovanni Piccirilli and Paolo Zuddas, 'Assisting Italian MPs in pre-legislative scrutiny: the role played by chambers'
counsellors and legislative advisors in enhancing the knowledge and skills development of Italian MPs: the assistance
offered to an autonomous collection of information', Parliamentary Affairs, (2012) 65, pp. 678-679.
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was one of thefirst OECD countries to require the executive branch to submit impact assessments
accompanying regulatory measures to Parliament by law. However, until 2017 this provision was
reportedly not fully implemented.” Today, parliamentary scrutiny ofimpact assessmentis a regular
activity in both chambers.

For instance, both chambers have a Budget Service (Servizio del Bilancio) at hand, which engages,
based on the government impact assessment, in verifying the quantification of financial
implications of proposed legislation. According to the rules governing the services of the lower
house, the Budget Serviceis also responsible for quantifying the financialimpact of amendments.”

In the Chamber of Deputies, the Legislation Committee (Comitato per la legislazione) plays a central
role in monitoring and examining government impact assessments. It routinely comments on the
quality and substance ofimpact assessments.”

Compared with the Chamber of Deputies, the Italian Senate (Senato della Repubblica) appears to be
slightly more active in the field of ex-ante impact assessment. The Senate's Service for the Quality of
Regulations (Servizio per la qualita degli atti normativi) - a documentation service, rather than an
analytical research service, in existence since 2010 — supports committees across the policy cycle.
With regard to ex-ante impact assessment, it systematically monitors the government's impact
assessment obligationsand examines certain legal aspects.’

Similarly, the Senate's Impact Assessment Office (IAO; Ufficio Valutazione Impatto) operates at both
ends ofthe policy cycle and its publications thus contain some ex-ante elements. In this respect, ex
post evaluation studies usually include a prospective section providing a policy outlook, thereby
linking the ex-post with the ex-ante impact assessment.

Particularly noteworthy is the fact that the Senate began to involve citizens in the process of
scrutinising proposed legislation as a means to inform committee deliberations. To this end, it
adopted specific guidelines on public consultations in 2017.” Compared with other national
parliaments EU-wide, this appearsto be a unique feature.

2.3.5. Latvia

The Latvian Saeima does not avail of a dedicated impact assessment service. As in other EU
parliaments, committees may choose to thoroughly examine the government's impactassessment
together with the related legislative proposal, for instance through the involvement of experts in
hearings. In addition to this standard level of scrutiny, the Saeima’s Analytical Service, which
provides different levels of documentation and research work, may also conduct —upon request -
analysis relatedto ex-ante and ex-post impact assessment. Thisadministrative entity reports directly
to the Presidium of the Saeima, the highest political body, headed by the Speaker of Parliament.
While committees and political groups are entitled to lodge research requests for ex-ante impact
assessment or ex-post evaluations, it is up to the Presidium, together with the Council of Political
Groups, to decide on priorities. Consequently, the Analytical Service's research assignments are

73 Victor Chimienti, 'The new regulation covering AIR, VIR and consultation: A further step forward towards 'Better
Regulation' in Italy', European journal of law reform, vol. 21(4),2019, p. 465.

74 Camera dei Deputati, Regolamento dei Servizi e del Personale, Art.21; see also: Piccirilli and Zuddas, p. 676.
75 Chimienti, p. 467.
76 Piccirilli and Zuddas, p. 679 and Chimienti, p. 467.

77 Senato della Repubblica (Italy), Ufficio Valutazione Impatto, 2017-2018. One year of assessments at the Italian Senate,
pp. 1 and 16.These guidelines govern the Senate's public consultations with regard to ex-ante impact assessment and ex-
post evaluation.
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characterised by broad political backing. Prioritisation of resource-intensive research work is
necessary, as the staffing level of the research serviceiis relatively low.”®

Studies are in principle drafted in-house, but there is also a small budget line available to
commission expertise from external contractors. Any externalisation is subject to approval by the
Presidium.

The focus of the Saeima's ex-ante impact assessmentwork is to support draft bills initiated by
Parliament, at least in theory.” In practice however, the Seima’s research service reported that no
ex-ante impact assessment was carried out between 2017 and June 2019, because it had not yet
received any request. Thus, despite the fact that certain capacities are in place, the Latvian
Parliament has to date not yet had an opportunity to test its ability to conductimpact assessment
studies.

2.3.6. Lithuania

In Lithuania, ex-ante impact assessment is required by law® for all legislative initiatives that either
introduce new legislation or substantially amend existing legislation. Draftlaws introduced into the
Seimas must be accompanied by an explanatory note that, inter alia, identifies the overall impacts
and specifically considers theimpact on the nationaland regional budgets, business environment
and corruption.In procedural terms, all draft laws submitted to the Seimas are first registered with
the Secretariat of the Seimas sittings; already at this stage, the accompanying note (including an
impact assessment,amongotherthings), needs to be attached.

Impact assessment requirements, as set outby the Law on Legislative Framework, apply to all draft
legislation, regardlessas towhether the initiative originates from the governmentorthe Parliament.
Therefore, in theory, parliamentary initiatives are also subject to animpact assessment. Given that
roughly one third of Lithuanian (primary) legislation is based oninitiatives from within the Seimas,®’
this poses questions regarding capacity.

In this respect, a recent performance audit report by the Lithuanian National Audit Office concerning
legislative drafting practices deemed the 'overabundance of legal acts' to be a real issue.®? In
practice, the quantity of draft laws appears to make it challenging for both government and
Parliament to comply with regulatory governance standards. The Audit Office found major gaps
regarding the implementation of impact assessment requirements, arguing that impact
assessmentswere often limited to 'only formal assessment’, or missingaltogether.®

Concerning Parliament's role in scrutinising government impact assessments, the Seimas' legal
departmentis in chargeof verifying legal compliance with Lithuanian law-making requirements and
the overall coherence with related existing legislation.®* A more in-depth check of the substanceis
then up to the committees. However, in this area also, the aforementioned audit report identified
shortcomings in the sense that an 'excessive application of emergency procedures' would prevent
the Seimas committees from consideringdraft bills in greater depth.

78 According to survey data, the Analytical Service employs three researchers.

7° Their share amounts to 30 %, according to OECD data. See OECD, Better regulation practices across the European Union,
2019, p. 183.

80 Article 15 of the Law on Legislative Framework.

81 OECD, Better regulation practices across the European Union, 2019, p. 183. Data confirmed by the Seimas administration,
email exchange of 19 February 2020.

82 The Lithuanian National Audit Office suggests that around 700 draft bills are introduced into the Seimas on an annual
average. See Executive summary of the publicauditreport on legislative drafting, 16 March 2018.

83 |bid., p. 5.

84 OECD, Regulatory policy outlook 2018, p. 210.
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2.3.7. Portugal

The Portuguese Parliament (Assembleia da Republica) indicated that it does not have any dedicated
impact assessment structures in place. However, the Technical Budgetary Support Unit (Unidade
Técnica de Apoio Orcameneta), which assists the standing committee on budgetary and financial
matters, by drafting studiesand technical working papers, occasionally carries outa specific type of
ex-ante impact assessment - 'technical studies on the budgetaryimpact of legislative initiatives'®
It does so upon therequestofthe President of the Assembly.

Furthermore, the Assembly's rules of procedure set out that Parliament's administration prepare a
'technical note' within 15 days of a draft bill's admission, which is annexed to the competent
committee's formal opinion. These notes should contain an assessment specifyingin particular the
bill's consequences and the costs of implementation. In addition, since 2018, a gender impact
assessment report is required.®

Reportedly, this poses challenges with regard to procedural time constraints, as well as resources
(staffing levelin general, and in-house expert knowledge in particular, plus high costs for buying-in
external expertise). A training programme enhancing the service's technical impact assessment
capacities is currently ongoing,involving government experts,consultancy and international peers.

2.3.8. Spain

In the Spanish Congress (Congreso de los Diputados), two units provide, amongst othertasks, services
related to ex-ante impact assessment. First, the research department's Public Finances and
EconomicResearch Section examines governmental impact assessments and notably the economic
and budget-related data provided therein, in the form of briefings. And second, the (bicameral)
Budget Office —a support body forParliament'sbudget control function — conducts analyses of the
impacts of parliamentaryinitiatives, thereby placing an emphasis on budgetaryaspects. Inits reply
to the 2015 survey, the Spanish Parliament pointed also to the possibility to commission external
expertise via public procurement procedures. However, it did not provide any data to what extent
this possibility is effectively used forimpact assessments.

2.4. EU parliaments conducting own ex-ante impact assessments

The survey results suggest that there are seven national parliaments in the EU that make
considerable efforts in their parliaments' own independent impact assessment: Bulgaria, Estonia,
Finland, Hungary, Ireland, Poland and Sweden. The scope and approach to impact assessment in
these parliamentsnevertheless varygreatly.

> Three of these parliaments draw up their own impact assessments for legislative
initiatives originating from within parliament (Bulgariaand Poland, two countries where
a large proportion of legislation stems from within parliament; and Ireland, which has
seenarisein private Members' bills in recent years);

7> Intwo cases, parliamentaryresearch services havespecialistteams to perform economic
and budgetary impact assessment, largely relying on micro-simulation modelling and
prioritising political groups over otherrequesters (Finland and Sweden);

> Oneparliamentassessestheimpact of parliamentaryamendments (Estonia);

85 See website of the Technical Budget Support Unit,
http://www.en.parlamento.pt/StateBudgetPublicAccounts/UTAQ.htm.

86 The requirement to produce a gender impact assessment was introduced by Law 4/2018 of 9 February 2018, concerning
the legal framework for gender impact assessment of normative acts. Article 2(1) of this act stipulates: 'Projects of
normative acts prepared by the central and regional administration are subject to prior gender impact assessment, as well
as billsand proposals submitted to the Assembly of the Republic.'

23


http://www.en.parlamento.pt/StateBudgetPublicAccounts/UTAO.htm

Better Regulation practices in national parliaments

> Andoneparliamentis entitled to obtain budget-related impact assessment work from
anindependent fiscalinstitution (Hungary).

2.4.1. Bulgaria

The Bulgarian National Assembly (HapooHo cebpaHue) is one of the few EU national parliaments that
prepare their own impact assessments for draftbills initiated by parliament.

The Bulgarian law-making framework underwent major reform in 2016 and now includes impact
assessment requirements.?” Article 19(1) of the Law of Normative Acts stipulates that 'the authorities
proposing drafts of normative acts shall carry out impact assessment'. As a consequence, the
ministries are required to prepare impact assessments for draft bills initiated by the executive, and
the Members of the Bulgarian Parliament are required to provide ex-ante impact assessments for all
draft legislation initiated by them.® This requirementis particularly noteworthy, as Bulgaria has -
according to OECD data - the highest share of (adopted) laws initiated by parliamentin the EU, at
almost 60 %.%

Correspondingly, the Membersof the Bulgarian Parliament prepare ex-ante impact assessments at
a fairly large scale: according to EPRS survey data, close to 100 per year in 2017 and 2018, and
77 during the first half of 2019 alone. However, the impact assessment requirements for these
initiatives are 'relatively less stringent than those for laws made by the executive', as the OECD puts

it.*

The Bulgarian Parliament's rules of organisation and procedure set out methodological guidelines
forimpact assessments of bills initiated by Members.”" In particular, they provide for the following
mandatoryelements: therationale of the legislative initiative;consideration of stakeholders; a cost-
benefit analysis; an analysis of the administrative burdens and structural changes; and finally, the
impact on other laws.*? In practice however, judging from the four samples examined for this
present study,” the quality of these impact assessment statements appears to be rather
unambitious.

This impression is confirmed by the Bertelsmann Stiftung which argues that '[alssessments for
legislative proposals sponsored by individual Members of Parliament continue to be of poor
quality."** This might be due to a structural issue, as it is hard to imagine how Members proposing
bills could systematically conduct meaningful impact assessments, which is a technically
demanding, complexand time-consumingtask.

2.4.2. Estonia

When draft legislation is submitted to the Estonian Parliament (Riigikogu), it has already undergone
an impact assessment process by the government. Parliamentary committees may pay special
attention to theimpact assessment in their deliberationson the initiative in questions.

87 Law of Normative Acts (2016), Art. 19-21 (chapter 2: regulatory impact assessment).

88 Constitution of the Republic of Bulgaria, Art.87 (1): 'Any Member of the National Assembly or the Council of Ministers
shall have the right to introduce a bill.'

89 OECD, Better regulation practicesacross the European Union, 2019, pp. 34 and 183.
90 OECD, Better regulation practices across the European Union, 2019, p. 130.

1 As provided for in the Law of Normative Acts (2016), Art. 19(3): 'The National Assembly adopts methodology for impact
assessment regarding drafts of laws and codes proposed by Members of Parliament.’

92 There is no requirement for considering different options for solving the problem, which appears as a methodological
shortcoming.

3 All impact assessments prepared by the Bulgarian Parliament are accessible on the website of the National Assembly.

94 Bertelsmann Stiftung, p. 19.
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One particularity was reported in the Estonian response to the EPRS survey: amendments brought
forward by the competent committee are subject to an explanatory memorandum, which also
contains (to the extent possible) an assessment of the impact of the amendment. Assessing the
potentialimpact of the amendmentsis partofthe committee deliberations on the draftlaw. For this
particular task, the parliamentary committee may obtain support from its own Legal and Research
Department, or directly fromthe line ministry.

On a more general note, however possibly referring rather to the executive than the legislative
branch, an Estonian governmentofficial observed that the 'institutionalisation of better regulation
concepts into the relatively small Estoniangovernance system hasbeen successful'.”®

2.4.3. Finland

Asin other EU countries, in Finland ex-ante impact assessmentsfor draft bills are also prepared by
the responsible ministries. To improve the overall quality of regulatory impact assessments, the
Council of Regulatory Impact Analysis was established at the Prime Minister's Office in December
2015, as an autonomous and independent oversight body. It scrutinises (a selection of) draft
government proposals whereby special emphasis is placed on the impact assessment, and it
subsequently issues its assessment ('statement'). Parliamentary committees may invite the Coundi
of Regulatory Impact Analysis for expert hearings when they consider government proposals, but
this remains an exception.

Even if it does not scrutinise individual government impact assessments in depth, the Finnish
Parliament (Eduskunta) has a manifest interest in their quality. Only recently, its Audit Committee
commissioned a study from the University of Eastern Finland regarding the quality of legislation and
impact assessmentsof draft bills. This studyis set to be completed in 2021.%

Furthermore, the Finnish Parliament has set up an ex-ante impact assessment capacity within its
administration. The Economic Analysis Team is located within the Parliamentary Research Service
and conducts, as its name suggests, economicanalysis. A noteworthy feature of this service is that
it was not conceived to support parliamentary committeesin thefirst place, but rather the political
groups. This includes opposition parties in particular, whose requests are given priority at peak
times. For example, with regard to the annual budgetcycle, the service usually makes considerable
efforts inautumnin support of opposition parties' calculation of alternative budgets.

Typically, the Economic Analysis Team'sex-ante impactassessment work concentrates on assessing
the economic impacts of policy changesin the areas of direct and indirect taxation, social security
reforms, and other economic issues, such as trade or public sector income and expenditure.” In
terms of methodology, it bases its quantifications on economic methods. In particular, it makes use
of a micro-simulation model developed by Statistics Finland, which allows assessment of changes
in taxation and social security legislation.” This modelling tool is also used in governmental
departments and agencies, and therefore allows for comparative analysis between the executive
and thelegislative branch.

95 Aare Kasemets, 'Institutionalisation of better regulation principlesin Estonian draft legislation: The rules of law-making,
procedural democracy and political accountability between norms and facts', The theory and practice of legislation, 6:1,
2018, pp. 75-111.

8 Information obtained from the Finnish Parliament by email, 25 February 2020.

7 Information taken from the Finnish Parliament's leaflet on the Parliamentary Economic Research Services, which the
service provided as an annex to itsresponse to the survey.

% A description of the SISU microsimulation model can be found on the website of Statistics Finland,
https://www.stat fi/tup/mikrosimulointi/index _en.html .
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All analyses are drafted in-house. They usually contain a description of the method applied in the
impact assessment. As a matter of principle, individual analyses are not published. However, the
methodological guidelines for assessing the economic effects of the alternative budgets of
opposition parties are published on Eduskunta's intranet. The output of this dedicated research
service appears very regular; according to self-reported data, it produced 200 analysesin 2018, and
70 in thefirst halfof 2019.

A similar approach to economicimpact assessmentthatprimarily strengthens the opposition exists
in the Swedish Parliament. This is not a coincidence, as the Finnish Parliament confirms; it was
indeed inspired by the long-standing impact assessment practice of the Swedish Riksdag.*® A first
pilot project was conducted in the Finnish Parliamentin 2011, in close exchange with the Swedish
Economic Analysis Service.'®

2.4.4. Hungary

The Hungarian Parliament (Orszdggyiilés) indicated that it carries out budget-related impact
assessment activities through the Hungarian Fiscal Council, an independent body providing
macroeconomic fiscal advice. This body is composed of the Chairman of the Fiscal Council, the
Governor ofthe Central Bank and the President of the national Audit Office, and can therefore rely
on thetechnical capacities of all three institutionsfor its impact assessment work.

Mandated by Article 44 of the Hungarian Fundamental Law, the Fiscal Council ' supports, amongst
its other tasks, the legislativeactivity of the Hungarian Parliament by examining the feasibility of the
central budget. Its main task is to examine the compliance of the provisions of the draft central
budget bill with the state debt rules,'”and to deliveran opinionon the acceptability of the finalised
version of the central budget before the final vote in the Parliament.Given that the final vote onthe
Budget Bill requires the final consent of the Fiscal Council, ' technically the Fiscal Council exerts a
vetorightinthe country'scentral budget procedure.

TheFiscal Councilforms an opinion on the planning and execution of the budget, the use of public
funds and the stateof public finances. Moreover, it commentsas needed, but atleaston a half-yearly
basis onany relatedissues.

By fulfilling its mission, the Fiscal Council prepares macro-economic forecasts, budget analyses,
'estimates, both following submission to Parliament and beforethefinal vote, concerningthefiscal
effects of the budget bills and supplementary budget bills as well as any other bills discussed by
Parliament that may have animpacton the development of mandatoryitems'.'™

In its response to the EPRS survey, the Hungarian Parliament indicated that four such impact
assessment cases are carried out annually. The opinions of the Fiscal Council are formally
transmitted to the Hungarian government. In case of an unfavourable Fiscal Council position,
follow-up action by the government is required.

9 See also Sami Grénberg, et al, 'Eduskunnan sisdinen tietopalvelu - riippumatonta vaikutusarviointia poliittisen
paatoksenteon tueksi', Kansantaloudellinen aikakauskirja,vol.112.no 4,2016, pp. 450-455.

100 See chapter 2.4.7.
101

The Hungarian Fiscal Council was created by the Act LXXV of 2008 on Cost-efficient State Management and Fiscal
Responsibility; its current mandate is stipulated by the Act CXCIV of 2011 on the Economic Stability of Hungary.

1921 accordance with Article 36 of the Hungarian Fundamental Law.
103 Section 96 of the Resolution 10/2014.(1l. 24) OGY on certain provisions of the Rules of Procedure, Section 25 and
Section 25/A of the Act CXCIV of 2011 on the Economic Stability of Hungary.

104 Arpéd Kovacs, 'The Fiscal Council in the Hungarian Fundamental Law: Sketch on the Development of the Institution
and the European Union Practice', Public Finance Quarterly,2016/3, pp. 312-330.
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2.4.5. Ireland

The Irish Parliament (Oireachtas) has developed some impact assessment activities in recent years
to improve the evidence base of the decision-making process. This impact assessment work is
however not a stand-alone activity; instead, it is an integral part of the policy briefings the research
service of the Oireachtas prepares on (selected) legislative proposals. Onthe one hand, the research
service examines government bills introduced into Parliament, and subsequently draws up policy
briefings in support of the deliberationsin committee. Thesepolicy briefings include anappraisal of
the ex-anteimpact assessment prepared by the government.

Ontheother hand, the research service also prepares policy analysis in relation to private Members'
bills. It may intervene either at a very early stage, upon an initial proposal, to inform the drafting of
the bill, or later in the process, when the Member's private bill has already been accepted in
Parliament.

In the wake of parliamentary reform, theIrish Parliament has seen a sharp rise in the number of bills
submitted by Members since 2011, amounting to an annual average of almost one hundred bills
that have passed the second reading stage today (compared to ca. 30 before the reform). According
to Parliament's rules of procedure ('Standing Orders'), these bills need to undergo detailed scrutiny
'from a policy, legal and financial perspective'.'®

The steep increase of private Members' bills entailed a need for a more systematic approach to
scrutiny. To this end, the research service and committeesjointly developed a strategic framework
for pre-legislative scrutiny of parliamentary draft bills. The policy analysis conducted within the
scrutiny framework looks into a number of elements, in particular economic, social, environmental
and legal implications; alternative solutions; and unintended consequences. In addition, it should
contain an assessmentof enforcement or compliance costs.

These briefing notes are now routinely prepared, althoughthey do not seem to cover all proposals
and their focus remains on policy analysis rather than impact assessment. According to the figures
provided by the Irish parliamentary research service, it has drawn up 40 policy analysis papers for
tabled private Members'bills since 2017, and roughly the same amount of early-stage pre-legislative
scrutiny papers.'® These figures suggest that the assessment of private Members' bills is gaining
tractionin thelrish Parliament, although the analysis of government proposals still prevails.

With regard to cost assessments, committees receive alsoanalytical supportfromthe Parliamentary
Budget Office —anindependentexpert service set up in 2017 - following an OECD recommendation.
Within its mission to provide committees with fiscal and economic analysis and advice, one of its
main tasks is to advise the Houses of the Oireachtas on the 'financial implications of proposals
affecting the public finances'.'”” In general, the Budget Office conducts ex-ante scrutiny of all
budgetary matters.'®

The Oireachtas' impact assessmentworkis not submitted to the government. However,as under the
Irish Constitution allMembers of Government are also Members of Parliament,all ministers receive
the briefing notes automatically.

195 Ddil Eireann, Standing Orders relative to public business, Order 178. The methods of the detailed scrutiny have been
specified through a recent amendment (in 2020).

196 Analyses of the former category are published, as opposed to analyses of the latter category.

97 Houses of the Oireachtas (Ireland), Parliamentary Budget Office, The role and functions of Ireland's Parliamentary
Budget Office, 2019.

198 parliamentary Budget Office (Ireland), Initial Objectives & Services, 2017.
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2.4.6. Poland

In the Polish Parliament, both chambers have set up impact assessment capacities. The Bureau of
Research (Biuro Analiz Sejmowych) is the research arm within the chancellery of the Polish Sejm. Its
main task is to provide research and scientific advice to the legislative process, in particular in
support of the Legislative Committee and all other parliamentary committees. In this capacity, it is
inter alia in charge of the Sejm's ex-ante impact assessment work, a responsibility that is directly
correlated with Parliament'srole as legislator (rather than scrutiniser).

Judging from the service's considerable output and its broad spectrum of impact assessment work,
the Polish Sejm appears to have the most comprehensive parliamentary ex-ante impact assessment
capacity in place of all EU national parliaments. The Bureau of Research systematically prepares
impact assessments for legislative initiatives tabled by the Sejm, and these seem to be quite
numerous.'”In addition, this service conductsimpact assessments for selected draft bills prepared
by the executive branch, in complement to the government's impact assessments. Mid-term,
according to the survey response, the Sejm aims to cover the entirety of draft bills with its own
impact assessments at the beginning of the legislative procedure, regardless of whether they are
governmentor Sejminitiatives.

Furthermore, withregardto EU legislation, the Sejmis oneof justa few EU parliaments thatindicated
that it occasionally also scrutinises impact assessments prepared by the European Commission. It
doessoat an early stagein the process, when the government forms its position on EU proposals,
and then again after adoption of the EU act, when it comes to transposing EU law into national
legislation. Typically, the Sejm engagesin scrutiny of EU impact assessmentsonlyin cases where the
Sejm suspects proportionality or subsidiarity issues, or when it can be assumed that EU legislation
will significantly alter domesticlaw.

The Sejm's impact assessment team was set-up in 2015. Since its creation, output statistics have
steadily risen, from50analysesin 2017 to 102in thefirst half of 2019 alone. This trend reflectsa high
degree of institutionalisation. Also from a methodological point of view, the description of
Parliament's ex-ante impact assessments appearsrathercomprehensive. Analysed impacts include
legal, economic, social and politicalimpactsas astandard and include a costassessment. Depending
on the nature of the topic, otherimpacts may also be considered, for instance international effects
or consequences relatedto benefits or threats posed by new technologies.

The Sejm's impact assessments are notformally transmittedto the executive, and no governmental
follow-upis envisaged.

The Polish Senat introduced an ex-ante impact assessment function in 2016, to inform and
substantiate draft bills tabled by the Senate.To this end, a dedicated expert capacity, the Regulatory
Impact Assessment Team (Zespét ds. Oceny Skutkéw Regulacji), was set up within the Legislative
Office as part of the Senate's administration (chancellery).

Impact assessments are routinely provided for legislative initiatives from within the Senate, in
compliance with the Senate's rules of procedure. These require consideration of the 'anticipated
social,economic, financialand legal consequences of the legislativeaction'as a mandatory element
of a justification to a draft bill. In addition, at a request from the Senate committees, senators or the
Senate's highest representatives (the Marshal and the Head of the Chancellery), the RIA team also
conducts impact assessments on an ad hoc basis for legislative amendments proposed by the
Senate.

199 According to OECD data, in Poland 40 % of draft bills (for primary legislation) originate from within Parliament, albeit
this figure does not distinguish between the Sejm and the Senate. See OECD, Better regulation practices across the
European Union, 2019, pp. 34 and 183.
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From a methodological point of view, according to the Senate's response to the EPRS survey, the
Senate applies the sameimpact assessmentguidelines as the Polish government, in order to make
them entirely compatible —both, in form and substance - with impact assessments prepared by the
government. This appears rather ambitious with regard to staffing and output levels: according to
self-reported data,the RIA teamconducted an annual average of 30 impact assessments in the past
few years, with a staffing of just two full-time equivalents.

2.4.7. Sweden

Compared to the outstanding ex-post evaluation mechanism of the Swedish Parliament (Riksdag),
its engagement in ex-ante impact assessmentactivities appearsmore limited.

In the Swedish law-making process, impactassessment is a constitutional requirementand deemed
a core competence of the government, which by the way initiates theentirety of draftlegislation de
facto."® However, constitutional law provides for review and preparation'' of any legislative
proposal by a parliamentary committee.''? At committee stage, typically, an impact assessment is
not examined inisolation, but ratheras anintegral part of the proposal. This scrutiny process may -
in limited cases - entail hearings or written requests to the ministry responsible. If a proposal has
major implications for public revenue and expenditure, the Finance Committee may also get
involved, and its opinion would feed into the report drawn up by the specialised committee.

Additionally, the Riksdag conducts its own ex-ante impact assessment work. It does so through its
research service, a non-partisan entity within the parliamentary administration, and mainly for
individual Members and political groups fromthe opposition.

Of the research service's three policy sections (legal and political affairs; social and welfare issues;
economics), the economic section in particular playsa key role in the context of impact assessment.
It provides objective quantitative analysis on financial effects in the following three areas:

# macro-analysisrelatingto the socio-economic effects of variousbudgetalternatives;

> analysis of public finances to examine the effects of changes to regulatory frameworks
on public finances, for instance in the area of taxation;

= distribution analysis quantifying the consequences for individuals and households.

The service uses the same computational models as the government, to ensure comparability of
results.

Conceptualsimilarities betweenthe economic ex-ante impact assessmentwork of the Swedishand
Finnish parliamentsare apparent. And indeed, the Finnish economicanalysis service was modelled
upon the Swedish experience. Both were primarily conceived to strengthen the opposition by
providing economic analysis that is not only impartial, but also comparable with government
data.””While the Finnish service was set up more recently, the Swedish economicanalysis service
dates back to thelate 1990s, its creation reportedly being triggered by ever more detailed requests
from opposition parties relating to the financial impact of their (counter-)proposals.

119 The Swedish Parliament also has the right of legislative initiative, although it rarely makes use of it. According to OECD
figures, no acts of primary legislation were introduced by Parliament in 2014-2016.See OECD, Better regulation practices
across the European Union, 2019, p. 183.

"1 The Swedish word is 'beredning'; it is not intended as fully-fledged scrutiny, but rather as a quick review and preparation
of the different proposals - i.e. the government's proposal and the amendment proposals put forward by opposition
parties — before the vote in the Chamber.

112 Instrument of Government, Ch. 4, Art.5.
13 Grénberg, et al., pp. 450-455.
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2.5. Ex-ante impact assessmentin third-country parliaments

As stated above, eleven Council of Europe countries that are not EU members participated in the
EPRS survey: Albania, Canada, Iceland, Moldova, Montenegro, North Macedonia, Norway, San
Marino, Switzerland, Turkeyand the United Kingdom.

According to the survey information provided by the parliaments of these countries, none of them
engages in impact assessment beyond common scrutiny at committee level. Some parliaments
explicitly stated that in their respective jurisdiction, carrying out regulatory impact assessments is
deemed a government responsibility. Only the Canadian Parliament takes an activerole.

According to Canada's response to the EPRS survey, there is no dedicated bodyin charge of ex-ante
impact assessment in the Canadian Parliament. Pursuant to their respective mandates,
parliamentary committees in both chambers — the House of Commons and the Senate - are
however empowered to study and report on subject matters before and after the tabling and
enactment of legislation before Parliament. Even if not explicitly mentioned in the survey response,
the Office of the Parliamentary Budget Officer (OPBO) performs some ex-ante impact assessment
work. Its mandate is enshrined in great detail in the Parliament of Canada Act (sections 79.01-
79.501). Its function bears some similarities with the United States Congressional Budget Office: it is
tasked with providingindependent, non-partisan and authoritative economic and financial analysis
to both chambers; to analyse the budget and estimates of the government; and, upon the request
of Members or committees, to estimate the financial cost of any proposal that lies within
Parliament's jurisdiction."* Similar to its United States counterpart, it enjoys wide-reachingrights to
access government information and makes its workavailable to the public."®In 2017, the mandate
of the OPBO was expanded for the pre-election period. This new mandate requires the OPBO to
estimate the financial cost of specific election campaign proposals, upon a request from political
parties.

In Moldova, impact assessment is mandatory for draft laws tabled by the government; such analysis
is carried out by the State Chancellery. For all governmentinitiatives introduced into Parliament, the
impact assessment reports are an integral component of the compulsory annexes to draft bills. By
contrast, there are no impact assessment requirements with regard to legislative initiatives from
within the Parliament, i.e. proposed by Members.

Norway has a long experience with regulatory impact assessment. As early as 1985, it began to
attachimpact assessments to legislative proposals. The Parliament (Stortinget) has the right to send
back a proposalif it deems the underpinning impact assessmentto be unsatisfactory. This has
reportedly occurred ina number of cases.'®

In Switzerland, the Parliament reported that the Federal Assembly's evaluation mandate'"’ is, in
legal terms, meant to encompass both ex-ante and ex-post evaluation. In practice however,
Parliament has not engaged in ex-ante evaluation other than in somerare cases when it has taken
account of ex-ante impact assessments prepared by the government.

In Turkey, impact assessmentis mandatory forall new legislation, butthisrequirement is reportedly
notrespected consistently.The Bertelsmann Stiftung voiced criticism regarding the quality and lack

114 Canadian Parliament, 2018-19 Report on the Activities of the Office of the Parliamentary Budget Officer,2019, p. 2.
5 |bid,, p. 7.

116 Bertelsmann Stiftung, p. 11.

17 Article 170 of the Swiss Constitution and Article 27 of the Parliament Act.
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of transparency of Turkey's impact assessments: 'Regulatory impact assessments are a formal
exercise, but are neither sent to Parliament norpublished. '

The United Kingdom has a well-established framework for ex-ante impact assessment (RIA) for
draftlegislation, the origins of which go back to the 1980s.""? In the UK law-making process, it is the
responsibility of the Regulatory Policy Committee (RPC) —the UK'sindependentregulatory oversight
body - to scrutinise a government impact assessment for quality, before a bill is introduced into
Parliament. In addition to the RPC, the OECD also attributes theBritish Parliament with an oversight
rolein the UK better regulation framework, alongside with the National Audit Office.'*

In Parliament, draft bills and other policy initiatives are examinedeither by select committees in the
House of Commons or the House of Lords, or by a joint committee of both Houses. The scrutiny
process also includes the impact assessment and the opinion of the RPC. Next to the 'policy’
committees, bothHouseshavealso setup dedicated committeesto oversee regulatory reformand
delegated regulation.™' Within Parliament's administration, a specific Scrutiny Unit supports
Commons committees in scrutinising draft bills, and in the analysis of impact assessments. This
analytical work relating to impact assessment appears to be of smaller scale, however. One
particular feature of the British system is noteworthy: the law-making guidelines require that the
ministerial department that drafted the bill update the impact assessment 'during parliamentary
passage to reflect any amendments made to the bill'.’2 It is, however, not clear how much this is
followed in practice.

118 Bertelsmann Stiftung, p. 24.
19 OECD, Improving regulatory governance: Trends, practicesand the way forward, 2017, pp. 172 ff.
120 |bid, p. 179.

121 £g. House of Commons: Regulatory Reform Committee; House of Lords: Delegated Powers and Regulatory Reform
Committee; Secondary Legislation Scrutiny Committee; Joint Statutory Instruments Committee.

122 UK Cabinet Office, Guide to making legislation, July 2017, paragraph 14.16.
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3. Ex-post evaluationin surveyed parliaments

Key findings

Ex-post evaluation examines how policies and legislation are implemented and whether the
initial policy objectives have been achieved. The evaluation process generates knowledge that
helps policy-makers decide whether and in what way the policies/legislation should be revised.
Ideally, the design of the amendinginitiative takes the evaluation findings intoaccountand thus
closes the policy cycle.

Policy learning is an important function of evaluations in general - this applies equally for the
executive and the legislative branch. If a parliament takes evaluation findings further and
initiates (or aims to trigger) a policy revision, the parliamentary evaluation relates to parliaments'
legislative function (see Griglio, p. 118, and Battig/Schwab, pp. 3 ff.)

Another important motivation for parliaments to engage in ex-post evaluation is to hold the
executive accountable for the implementation of policies and legislation. In this respect,
parliamentaryex-postevaluationfalls in the remit of the oversight that parliaments exercise over
the executive. Accountability is at least as importantfor parliamentsas policy learning.

The spectrum of activities parliaments undertake in evaluation work encompasses active and
passive types of scrutiny. They range from in-depth scrutiny of government evaluations to the
undertaking of parliaments' own evaluation reports (or studies). Overall, parliaments are 'not big
producers of evaluations' (Jacob/Speer/Furubo, p. 19).

Of the 38 surveyed parliaments, 17 (12 EU-27 parliaments and 5 third-country parliaments)
engage in ex-post evaluation beyond classical parliamentary scrutiny, albeit in different ways
andto greatly varying extent.

Of these 17 parliaments, 12 actively conduct their own ex-post evaluations or reviews:

# 8EU-27 parliaments: Belgium, Bulgaria, France, Italy, Latvia,Netherlands, Poland and
Sweden;

# and 4 third-country parliaments: Canada, Moldova, Switzerland and the UK; in the
threelatter cases government follow-up is mandatory.

In some of these twelve parliaments, evaluations have generated a certain degree of
institutionalisation, while others perform them sparingly and ad hoc. A few have set up
dedicated evaluation capacities (within the administration or at the political level), whereas
others rely on parliamentary research services, entrust evaluation activities to standing
committees or control committees, or use a combination of political bodies and administrative
services.

In addition, the parliaments of Austria, Portugal and Spain have mechanisms in place to carry out
evaluation analysis relating mainly to budgetary and economic matters, while Ireland has
developed a framework for in-depth post-enactment scrutiny. Finally, the Albanian and
Montenegrin parliaments have paved the way for evaluations through amendments to their
rules of procedure.

Atotal of 15 parliaments across the EU-27 and 6 of the surveyed third-country parliaments
indicated that they do not engage in any specific ex-post evaluation work beyond classical
parliamentaryscrutiny in the framework of exercising parliamentary control overthe executive.
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3.1. Level of engagementin parliamentary ex-post evaluation

Table 3 - EU-27 parliaments and the European Parliament: level of engagement in ex-post
evaluation

no evaluation smaller-scale
beyond classical | evaluation work | parliaments' own
committee (e.g.in-depth evaluation work
scrutiny scrutiny)

COUNTRY

Austria

Belgium
Bulgaria
Croatia
Cyprus
Czechia
Denmark
Estonia
Finland
France
Germany
Greece
Hungary

Ireland

Italy

Latvia
Lithuania
Luxemburg
Malta
Netherlands
Poland

Portugal

Romania
Slovakia

Slovenia

Spain

Sweden
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Table 4 - Third-country parliaments:level of engagement in ex-post evaluation

smaller-scale
evaluation work | parliaments' own
(e.g.in-depth | evaluation work
scrutiny)

no evaluation

COUNTRY beyond classical
committeescrutiny

Albania

Canada

Iceland

Moldova
Montenegro
North Macedonia
Norway

San Marino
Switzerland
Turkey

United Kingdom

3.2. EU parliaments not engaging in specificevaluation work

The survey revealed thatin 15 national parliamentsacross the EU (i.e. more than half of them), post-
legislative scrutiny does not go beyond classical parliamentary scrutiny tools at the level of
committees, such as debates, public hearings with government representatives or experts, the
examination of petitions, the request of reports and data from ministries; and by parliaments as a
whole, e.g. through mechanisms of parliamentary questions orinterpellationsand plenary debates.
Some respondents stated explicitly that in their national context, ex-post evaluation is a
government task, and although parliament exercises scrutiny in the framework of parliamentary
control, no specific procedures or bodies would be established.

This appears to be the case in the following parliaments:

Croatia
Cyprus
Czechia
Denmark
Estonia
Finland
Germany
Greece
Hungary
Lithuania
Luxemburg
Malta
Romania
Slovakia
Slovenia

L e T T e T o S

For some of these parliaments, further details were provided in response to the survey.An additional
literature search was madewhere appropriate.
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The Czech Parliament responded that it has no procedures in place to scrutinise government
evaluations. Ex-post evaluations lie within the competence of the executive branch, however, as a
generalrule, they are not made public. This processis currently underreview: an interdepartmental
working group, set up in 2019, is drafting new formal guidelines that would enhance the
transparency of the entire evaluation process and, in particular, make the findings of evaluations
public.’®

The Danish Parliament (Folketinget) reported it does not avail of any in-house capacities for
evaluation. However, in its response to the 2015 EPRS survey, it indicated that Members of
Parliament are entitled to ask the executive to initiate an ex-post impact assessment. It remains
unclear however whether such requestentails mandatory government action.

The Finnish Parliament (Eduskunta) has no procedures in place to systematically scrutinise
evaluations put forward by the government. Notwithstanding, committees have in general far-
reaching rights to obtain information from the executive branch and may apply these rights also
with regard to evaluations.

In the German Parliament, evaluation is notorganised asan institutionalised parliamentary process.
Consequently, there is no dedicated body in charge of ex-post evaluation. The Bundestag can,
however, request evaluationsfrom the government. It can do so either ad hoc, by motion, in which
case the government is however not legally bound to respond, or by embedding evaluation and
otherreview clausesin legislativeacts.Moreover, asthe Bundesratargued in its response tothe 2015
EPRS survey, the Ldnder are often at the forefront of identifying issues relating to the
implementation of legislation. They can, in addition to the federal government, also carry out
evaluations. Furthermore, the Ldnder can, via the Bundesrat, adopt resolutions to call on the federal
governmentto take legislative action forremedying issues or propose draft bills on their own, which
are then submitted to the Bundestag. Academic research confirms that ex-post evaluation of
legislation plays no significant role in the German Parliament.’ Some scholars argue that the
Bundestag should set up resources that advise on the effects and impacts of laws enacted by the
Bundestag. For that purpose, it was suggested to expand the Bundestag Research Service or to
establish a dedicated evaluation office similar to the Office of Technology Assessment (Biiro fiir
Technikfolgenabschétzung beim Deutschen Bundestag).'®

The Greek Parliament (BouAr twv EArjvwv) does not avail of a dedicated service or procedure to
carry out ex-post evaluation of existing legislation or policies. Ex-post control and evaluation
procedures, as provided for in Parliament's standing orders, are generally effectuated by the
committees (standing and special committees). In addition, Parliament's scientific service includes
some evaluative elements into the reports it drafts on bills. However, in its reply to the 2015 EPRS
survey, it mentioned the specific role of the Parliamentary Budget Office. This body is responsible
for monitoring the implementation of the state budget and prepares, among other things,
compliance reports for parliamentary committees.

In the Hungarian Parliament, post-legislative scrutiny does not transcend the level of traditional
parliamentary post-legislative scrutiny instruments, with the exception of budgetary matters. One
of the tasks attributed to Parliament's Fiscal Council, an independent body whose role is primarily
linked to ex-ante assessment of the budget, is to regularly monitor the execution of the budget.

123 See website RIA in Czechia, https:/ria.vlada.cz/ria-in-czechia/ .

124 See Morlok, Parlamentsrecht, p. 1639. Most recently also: Adam Baiz and Pierre-Henri Bono, L'évaluation des politiques
publiques en Allemagne, France Stratégie, December 2019, p. 3.

125 For a summary of the discussion see Morlok, Parlamentsrecht, pp. 1639-1640.
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3.3. EU parliaments engaging in smaller-scale evaluation work

Again, thereis somevarietyin parliaments' evaluationactivities, for instance:

> Theparliaments of Austria, Portugaland Spain perform passive evaluation work limited
mainly to budgetary matters;

# whilein the Irish Parliament, a recent reform providesfor parliamentary scrutiny of the
post-enactment reviews conducted by the government.

3.3.1. Austria

In Austria, it is the responsibility of the federal governmentto conduct ex-postevaluations, typically
within five years following enactment of a bill. For the (rare) cases where a fully-fledged impact
assessment was required in the law-making phase, the ex-post review is rather demanding,
comprising inter aliaa comparison of the predicted impacts —as assumed in the preparatory stage
in theimpact assessment-with the actualimpacts.'*

In general, evaluationsdrawnup by the government are subject to a quality assessmentby Austria's
regulatory oversight body, the Federal Performance Management Office (Ressortiibergreifende
Wirkungscontrollingstelle des Bundes; (PMQ)). The PMO consolidates the line ministries' evaluation
results inoneannual report.

This report is transmittedto the National Council (Nationalrat), where it figures on the agendaof the
budget committee and its permanent subcommittee. Even if both examine it, procedural
differences apply: in the subcommittee, a smaller number of Members of Parliament discuss the
results for each line ministry in more depth, their questions beinganswered directly by civil servants
from the line ministry, while the minister only attends budget committee meetingsin person.

Assisting the budget committeesin this scrutiny processis part of the mandate of the Parliamentary
Budget Office (Budgetdienst). The latter analyses the PMO report and prepares a comprehensive
analysis for the Budget Committee. In addition, the Budget Office also preparesanalysis of selected
line ministries evaluations of impact assessmentsfor the subcommittee meetings. These reports are
for parliamentary use and published on the website of the Parliament. The government is not
required to give a formal follow-up.

3.3.2. Ireland

Therish Parliament (Houses of the Oireachtas) does not engage in ex-post evaluation in the sense of
impact evaluation. It has instead developed a framework for post-enactment scrutiny in recent
years.

This move was influenced by awider political reform agenda, which interalia instigated a formalised
process of post-enactmentscrutinyfor all legislation passed by Parliament. UnderParliament's rules
of procedure, the governmentis required to presenta review report on the functioningofan act to
Parliament, twelve monthsaftera bill's enactment.'” The sectoral committees of the Irish Oireachtas
then scrutinise these governmental post-enactment reviews, and may subsequently require a
minister (or a minister of state) to appear before the committee.

This scrutiny process was first introduced into Parliament's rules of procedure in 2013 and was
reaffirmed in 2016 and 2020.'® The Irish parliamentary Library and Research Service is meant to
support committees' post-enactment scrutiny process with policy analysis, and has even set out a

126 OECD, Better regulation practices across the European Union, 2019, p. 126.
127 Ddil Eireann (Ireland), Standing Orders relative to public business, Order 197.
128 Dail Standing Order 164A and Seanad Standing Order 168 (2016).
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methodologyfor this. However, for the time being, the endeavour hasbeen placed on hold, mainly
owing to alack of capacity. Even at committee level, post-enactmentscrutiny is in practice 'not yet
conducted on aregular basis'.'”

In the context of ex-post scrutiny, the recently established Parliamentary Budget Office also
deserves amention, as it undertakes retrospective expenditure analyses (even if its main focus lies
with ex-ante scrutiny of budgetary issues). Tasked with strengtheningboth Parliament'slegislative
and scrutiny function on budgetary matters, it provides advice on budgetary issues, including the
managementof publicfinances.™

Prior to the aforementioned reform agenda, the Oireachtas’ role in post-legislative scrutiny was
largely limited to sunset legislation. The fact that some - actually very few - Irish legal acts have an
embedded sunset clause requires Parliament to explicitly re-authorise the legislation in question,
failing this, the act would expire on a particular date. It is not clear from the literature how much
scrutiny effortsthis parliamentary reaffirmation process entails in practice.

3.3.3. Portugal

In its response to the 2015 survey, the Portuguese Parliament (Assembleia da Reptblica) elucidated
some reform ambitions in the context of Better Law-Making. For this purpose, a high-level working
group was set up, chaired by the Speaker of the House and constituted by one member of each
parliamentarygroup. It looked into various issues, including into ways 'toimplement ex-post impact
assessment’. The fact that this endeavour was no longer mentioned in the response to the 2019
survey suggeststhatthere was no follow-up.

However, the Parliament’s Technical Budget Support Unit (Unidade Técnica de Apoio Orcameneta)
engages in ex-post budgetary scrutiny ona regular basis. Thisadministrative unitprovides technical
support to the Committee onBudget, Finance and Public Administration. In this capacity, it prepares
inter alia technical analyses pertaining to the monitoring of budget execution and revisions of the
stability and growth programme.

3.3.4. Spain

In Spain, the performance of ex-post evaluation of existing legislation and policies is a government
function. An annual normative evaluation report™' identifies the pieces of legislation that are
subject to ex-post evaluation, taking into account criteria such as costs or savings for the General
State Administration, the impact of the economy as a whole or specific sectors.

The Spanish Parliament (Cortes Generales) plays a minor role in evaluation. However, two
administrative entities may, amongst other things, also perform workrelatedto ex-post evaluation.
These are the (bicameral) Budget Office and the Department on Public Finances and Economic
Research within the Congreso de los Diputados' research service. The former provides general
support to Parliament's budgetary control function and may in this capacity also deal with the
follow-up of legislative activity, at least within its purview. The latter provides any type of
parliamentary research work, including onissues related to the implementation of legislation. The
aforementioned ex-post evaluation work is conducted for internal Parliament purposes, and its
access is therefore restricted through an intranet-only policy.

129 Ojreachtas Library and Research Service (Ireland), Post-enactment scrutiny (PeS) by Parliament, 2017, p. 15.

130 Houses of the Oireachtas (Ireland), Parliamentary Budget Office, The role and functions of Ireland's Parliamentary Budget
Office, 2019.

131 In accordance with Royal Decree 286/2017.
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3.4. EU parliaments conducting own ex-post evaluations

The scope and depth of parliamentaryinvolvementvaries.

> The parliaments of Belgium, France, Italy, the Netherlands, Poland and Sweden have
developed structures and processes for substantial involvement in policy evaluation,
even though evaluationwork hasbeen stalled in the Belgian Parliamentin recent years;

> the research services of the Bulgarian and Latvian parliaments carry out ad hoc
evaluations uponrequest, albeit in low numbers.

3.4.1. Belgium

In the Belgian Federal Parliament, a joint political body is in charge of post-legislative scrutiny: the
Comité parlementaire chargé du suivi législatif / Parlementair Comité belast met de wetsevaluatie. It is
comprised of Members of both chambers, the House of Representatives and the Senate
(11 members each). This body was set up by federal law in 2007,"*? and is mandated to carry out
Parliament's own ex-post evaluations of federal legislation.

Requests for scrutiny can be introduced by Members of Parliament and, in addition, by any public
authority in charge ofimplementing or enforcing law, as well as citizens (natural and legal persons)
suggesting deficiencies in the implementation of laws. The joint committee examines alleged
implementation deficiencies or inadequacies of laws, provided that the law has been in force since
a minimum ofthree years.

The joint committee does not have the power to directly modify existing legislation, but it can
propose a review or revision in its reports. The committee's reports are submitted to both
parliamentarychambers and to the corresponding minister.

Since 2014, the joint committee hasbeen dormantaltogether, as adirect result of the Belgian federal
reform of the same year, which curtailed the powers andstatus of the Senate. This entailed debates
about the respective roles of the chambers in the Belgian Parliament. Legislative initiatives in the
lower house aimed at a reform, proposing to replace the joint (bicameral) committee with a
unicameral body in the Houseof Representatives.'** However, due to the2019 elections, the reform
of the evaluation committee remainsincomplete.

After the 2019 elections, a new legislative initiative with the same goal was tabled in the Senate. At
the time of writing this study, it is not yet clear in what format the evaluation committee of the
Belgian Parliament will be revived, if at all. Nonetheless, despite the unclear status of the Comité du
suivi législatif in the Federal Parliament, Belgium's regional parliaments have recently begun
adopting post-legislative scrutiny mechanisms.'**

3.4.2. Bulgaria

Following the 2016 reform of the Bulgarian law-making framework (the Law on Normative Acts),
which tightened the rules for regulatory governance, the National Assembly (HapooHo cvbpatue)
amended and supplemented its Rules of Organisation and Procedure. With regard to ex-post
evaluation, a new provision was inserted, setting out that the standing committees may assign to
the National Centre for Parliamentary Research (HauuoHaneH ueHmwp 3a napnameHmapHu

132 | oi instaurant un Comité parlementaire chargé du suivi législatif. Federal Law of 25 April 2007.

133 Camille Courtois, 'Le Comité parlementaire chargé du suivi législatif, Courrier hebdomadaire du CRISP,2018/10, no 2375,
in particular pp. 36-40.

134 Jonathan Murphy and Svetlana Mishura, 'Post-Legislative Scrutiny in a Non-Westminster Parliament', European journal
of law reform, vol. 21(2),2019,p. 113.
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uzcnedsarus) 'the performance of ex-post impact assessment of the laws aimed to establish their
effectiveness and the degree of achievement of the objectives'.'*

This research service either drafts requested studies in-house or externalises them to experts.
According to information obtained directly from the research service, it has to date received only
oneevaluation assignment froma committee.The requestwas brought forwardby the Committee
on the fight against corruption, conflict of interest and parliamentary ethics, and related to the
implementation of the Bulgarian Anti-corruption and Forfeiture of Assets Act, which had entered
into forcein January 2018. The ensuing evaluation study was published in 2019.

Compared to the qualitatively unambitious ex-ante impact assessments, which are drawn up in the
Bulgarian Parliament in high numbers to substantiate legislative initiatives by Members of
Parliament, this sole ex-post study meets high quality standards. It was drafted largely in-house,
based on desk research on the one hand and a qualitative survey on the other; involving five staff
from the parliamentary research service and one researcher from the University of Sofia. From a
methodological point of view the researchers broadly followed the European Commission's Better
Regulation guidelines and toolbox.

The study recognised that the ex-post assessment was conducted toosoonafter entry into force of
thelegislation, which limited the overall potentialand outcome of the scrutiny process. Part of the
study's scope was to provide recommendations as to whether the legal act would need to be
revised. In this context, the study was very critical with regard to the quality of the original ex-ante
impact assessment,which had been drawn up by the executive branch.™¢

It remains to be seen whether this sampledevaluation study remainsan exception in the Bulgarian
Parliament or whetherfuture committee demand will turn ex-postevaluationinto a routine activity.

3.4.3. France

The French Parliament has a long tradition of monitoring and overseeing government action. It is
one of most active parliaments in ex-post policy evaluation across Europe; one where policy
evaluation has reached a high degree of institutionalisation. This holds true for the Assemblée
nationale and equally for the Sénat, both of which have, since the 1990s, adopted separate ex-post
evaluation mechanisms. However,despite the systematic and extensive evaluation activities in both
chambers, reform discussions are underway in the Assemblée nationale. These solely address
coordination issues and do not question Parliament'sevaluation function as such (see below).

From a historical perspective, evaluation in the French Parliament was considerably scaled up
through the constitutional reform of 2008. A new provision in the Constitution — article 24 -
conferred upon Parliament the power to evaluate public policy: 'Parliament shall pass statutes. It
shall monitor the action of the Government. It shall assess public policies'. A further constitutional
amendment introduced the instrument of dedicated sitting weeks to both chambers, which
explicitly prioritise the monitoring of government actionand the assessment of public policies.™’

In the Assemblée nationale, the evaluation provision of the Constitution's article 24 was
implemented through the establishmentof the Commission for the Assessment and Monitoring of
Public Policies (Comité d'évaluation et de contréle politiques publiques, (CEC))."* This is a political

135 Article 28(2).

136 The study particularly criticised that Better Regulation standards were not respected, for instance the impact
assessment was lacking a clear problem definition; it was also lacking indicators that would allow measurement of the
effect of the intervention; and furthermore, instead of informing the draft law, it had reportedly only been prepared once
the draft law was ready for submission to Parliament.

137 Article 48-4 of the French Constitution.

138 The mandate of the CEC isdetailedin articles 146-2 to 146-7 of the Rules of procedure of the Assemblée nationale.
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body, composed of 37 Members from across the political spectrum, including the President of the
Assemblée nationale as chairperson. The CEC ensures the evaluation of public policies through
evaluation reports — on average six per year — upon the request of standing committees and
sometimes also proactively. The CEC may commission its evaluation reports from external bodies,
such as the French Court of Audit and France Stratégie, a government think tank. Typically,
evaluation findings are presented in plenary during a dedicated policy assessment week. CEC
reports are debated, but no voteis envisaged.

Besides the CEC, the National Assembly's standingcommitteesareat theheart of ex-postevaluation
and monitoring. Committees can organise hearingsand fact-finding missions on any public policy,
and they actively monitor the implementation of laws. In particular, six month after the entry into
force of a basic act requiring the adoption of delegated acts (i.e. regulations), committees perform
a regulatory compliance check by means of an 'implementation report'. This bipartisan report,
drawn up by two Members, examines the secondary legislation (in particular regulations and
decrees) adopted to implement the basic act, and it notes the provisions that have yet to be
implemented.

Furthermore, the chamber'sinternal rules stipulate thatevery adopted act is evaluated three years
followingits entry into force, a responsibility ensured by the standing committees.

The wide array of monitoring and evaluation mechanisms in place described above'™® should not
distract from thefact that for alongtime the Assemblée nationale's ex-post evaluation was centred
around budgetary matters.In 1999, the Assessmentand Monitoring Mission (Mission d'évaluation et
du contréle, (MEC)) was set up within the chamber's Finance Committee, with its mandate linked to
the execution of the budget. The MEC has been renewed every year since then, becoming a
permanent structure. It closely associatesthe French Court of Auditin its work. A similar monitoring
mission dedicated to social security financing, exists in the Social Affairs Committee (MECSS).
Furthermore, to boost an evaluation culture in the Assemblée nationale, 2018 saw the launch of the
henceforth annual Printemps de ['évaluation, a discussion forum under the aegis of the Finance
Committee, related to policy evaluation in the budgetaryfield.

As outlined above, a plethora of ex-post monitoring and evaluation mechanisms in place in the
Assemblée nationale devote their attention to retrospective policy analysis. Recent reflections
emerged regarding reforming the current evaluation set-up in the French Assemblée nationale. To
this end, a dedicated working group proposed the establishment of an independent evaluation
agency directly attached to Parliament.'® The rapporteurs argue that such agency would benefit
the professionalisation and overall quality of evaluations. This agency should have wide-reaching
rights of access to government information (including macro-economic modelling) and should also
involve stakeholders through consultation mechanisms. This agency would carry out ex-post
evaluations on the basis of an annual evaluation programme, endorsed at a high political level.
Resource-wise, the proposal saw the agency equipped with a staff of some 30 evaluation experts
and a budget line allowing outsourcing of parts of the work to external experts.' However,
according to most recent information obtained from the Assemblée Nationale, the agency plans
were dropped, mainly for budgetary reasons.'*

139 For a comprehensive description of their rationale and functions see: Assemblée nationale, The National Assembly in the
French institutions, 2013, in particular fiches48-54, pp. 325-367.

140 Assemblée nationale, Rapport d'information sur ['évaluation des dispositifs d'évaluation des politiques publiques, 2018.
(Rapporteurs: Pierre Morel al'Huissier and Valérie Petit).

41 Rozenn Desplatz and Clément Lacouette-Fougeére, L'évaluation des politiques publiques en France, France Stratégie, 2019,
p. 28.

142 Email exchange of 4 May 2020.
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Alsointhe French Sénat, itis regular practice to conductex-post evaluation, in accordance with the
French Parliament's constitutional mandate of assessing public policies. As set out in the Senate's
rules of procedure, ' evaluation is entirely decentralised, primarily tothe standing committees. The
most active Senate committee in this field is the Finance Committee, which may resort to the
National Court of Audit for assistance. The evaluation reports are comprehensive, assessing
effectiveness, efficiency, costs and benefits and the correct implementation of domestic law.™
Typically, ex-post evaluation reports by the Senate take a broader approach: they are not dedicated
to a single piece of legislation but rather on a public policy encompassing a set of laws and
regulations. Committees mayalso undertake fact-findingmissions (missions d'information).

The Senate committees also maintain a specific law enforcement function. In this capacity, they
monitor the correct implementation of law. Additionally, a horizontal annual report on law
implementation is issued by the Senate Bureau. Most recently, in May 2019, the Senate's rules of
procedure were amended to formally grant the rapporteur of a bill the capacity to monitor the
implementation of the final act.

With regard to EU legislation, the correct transposition of EU law is not the main concern of the
Senate. Instead, Senate committees rather focus on gold-plating (i.e. transposed legislation
exceeding the requirements setby EU law) and the burden this poses on business.'

Between 2011 and 2014 the French Senate experimented with a special committee for monitoring
the implementations of laws (commission pour le contréle de I'application des lois). It conducted
bipartisan reports on selected pieces of legislation.

Besides the standing committees, delegations and fact-finding missions also carry out ex-post
evaluation work. Senate delegations are permanent information and control bodies composed of
individual senators and specialising in cross-cutting issues. At present, there are five such
delegations in place: business, local bodies, women's rights and gender equality, overseas, and
foresight.

3.4.4. ltaly

Theltalian Parliament is a bicameral legislature. Bothchambers-the Chamber of Deputies (Camera
dei Deputati) and the Senate (Senato) — enjoy the same legislative powers,'* but are entirely
independent of each other in terms of organisational structure and administration.

In 2016, a constitutional reform bill, proposed by the government and highly controversial, was
passed in both Houses, aiming amongst other things at redefining the Senato's competences. In
particular, it sought to curtail the Senate's legislative powers, to transform it into a territorial
chamber and to endow the Upper Chamber with a mandate to evaluate public policies instead.'
In a spirit of anticipatory compliance with this new function, in January 2015, the Senate began to
build up administrative capacities for evaluation and impact assessment. These efforts continued
even when the popular referendum of December 2016 rejected the reform plans, thus leaving the

143 Sénat, Réglement du Sénat et instruction du Bureau, chapter VIII : Réle d'évaluation et de contréle des commissions, last
updated January 2020.

44 Elena Griglio, 'Post-legislative scrutiny as a form of executive oversight: Tools and practicesin Europe', European Joumnal
of law reform, vol. 21(2),2019, pp. 118-136.

145 Sénat francais, La surtransposition du droit européen en droit francais : un frein pour la compétitivité des entreprises,
rapport d'information), 2018. (Rapporteur: René Danesi).

146 |n literature, thisisreferredtoas 'perfect bicameralism', see e.g. Anna Gamper, 'Legislative functions of second chambers
in federal systems', Perspectives on Federalism, vol. 10(2), 2018, pp. 117-134.

147 Bernardo Giorgio Mattarella, The ongoing constitutional and administrative reformsin Italy, September 2016; Brunetta
Baldi, 'Second Chamber reformin Italy: Federalism left behind', South European Society and Politics,vol.23(3), 2018, p.395.
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Senate's powers untouched. Noteworthy, the Senate's approach to public policy analysis and
evaluationis broad range:it does not strictly distinguish betweenex-ante and ex-post evaluation.

A dedicated department, the Impact Assessment Office (IAO; Ufficio Valutazione Impatto) was set up
within the Senate's administration. It is headed by a high-ranking official (either the Secretary-
General or a Deputy Secretary-General). A link to the political level is ensured through the IAO's
Steering Council, chaired by the President of the Senate. The IAO was meant to complement the
work of the pre-existing Service for the Quality of Regulations (Servizio per la qualita degli atti
normativi), whose ex-post activities'* are largely limited to legalistic scrutiny of the enactment of
legislation*and the monitoring of the executive branch's reporting duties.

Compared with the Service for the Quality of Regulations, the IAO is tasked with assessing existing
policies and legislation in substance, in thesense of properimpactevaluation. To this end, the Italian
Senate appears to have undertaken major efforts to build evaluation capacities and to promote an
evaluation culture.In afirst step, itinvested in targeted training for staff in the field of public policy
analysis and assessment.™ In a second step, it developed a post-graduate Master's programme in
public policy analysis and evaluation in cooperation with the renowned Ca' Foscari University of
Venice, which generates some 25 evaluation experts per year.""

Impartial by definition, the IAO conducts applied studies which analyse and assess the performance
of public policies, mainly in terms of effectiveness and efficiency. This includes the assessment of
risks, costs, benefits and efficacy. Judging from the range of studies published on the IAO website
since June 2017, the IAO takes a broad approach to evaluation, examining the implementation of
policies or salient policy issues, rather thanisolated legislative acts. Studies are either authored in-
house or commissioned fromexternal researchersfrom amongsta network of experts.

The IAQ's evaluation studies appear methodologically and academically sound. Notwithstanding,
evaluation activities seem to be dwindling recently. While the IAO used to produce an annual
average of nearly 20 evaluations, none were drawn up in 2019. This might portend a shift of priorities
within the Senate.

One issue addressed in research is the weak link between Senate evaluations and the political
decision-making process.The House's Rules of Procedure do not providefor any specific procedural
follow-up, but leave it instead up to Members to pick up on evaluation outcomes.? Generally, it
seems, evaluations do not enter the political discussions in the Parliament nor do they trigger
legislative activity.

In the case of the Italian Chamber of Deputies (Camera dei Deputati), the EPRS survey response
indicated a lack of ex-post evaluation bodies. Nonetheless, the Service for Parliamentary Oversight
(Servizio per il Controllo parlamentare) does perform post-legislative scrutiny in a narrow sense.
According to House-internal rules, the technical verification of the implementation of legislation,
based on data provided by the government, and the verification of the government's compliance
with legal obligations towards Parliament, are part of this service's portfolio.' The findings feed
into an annual report on parliamentary oversight, which however does not necessarily entail any

%8 To be noted, the Service for the Quality of Regulations covers the entire policy cycle. Its remitin the area of ex-ante
impact assessment is touched upon in chapter 2.3.4.

149 This comprises, for instance, monitoring of the adoption of implementing acts, if provided for in primary legislation.
130 Senato della Repubblica (Italy), Ufficio Valutazionelmpatto, 2017-2018. One year of assessments at the Italian Senate, p. 1.

31 1bid, p. 3. This Master's programme is currentlyin its third cycle and itis not clear whether it will be continued after
2020. At the time of writing, no action has been taken to continue, according to information obtained from the Senate
(telephone conversation, 7 February 2020).

152 Griglio, p. 128.

153 Camera dei Deputati, Regolamento dei Servizi e del Personale, Art. 25.See also Griglio, p. 127.
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follow-upin the political debate.* Overall, the ex-post capacity in the Chamber of Deputiesis much
more limited than thatin the Senate.

3.4.5. Latvia

According to Latvia'ssurveyresponse, thereis no dedicated ex-postevaluation entityin place in the
Saeima, however, its Analytical Service also conducts evaluations. This impartial parliamentary
research service supports the Saeimain fulfilling its legislative and oversight functions and reports
directly to the Presidium of the Saeima.

The procedure is the same as described in the chapter on Latvia's ex-ante impact assessment: the
Analytical Service accepts researchrequestsfrom committeesand political groups, althoughit is up
to the Presidium to prioritise and approve requests for evaluation studies. The service drafts
evaluation studies in-house, mostly upon committee request, albeit in very small numbers.
According to survey data, it conducted one evaluation in the first half of 2019, and none in the
previous year. For2020, one ex-post study is planned, following aproposal by a standing committee.

Once completed, the research work is usually presented to the standing committees and political
groups. If deemed appropriate andnecessary, the groups may decide on furtheraction to be taken.
Even if Saeima evaluations are typically not transmitted to the executive, government
representatives usually participate in committee meetings and may comment on the spot upon
evaluation findings.

3.4.1. Netherlands

In the Dutch executive branch, policy evaluation has reached a high degree of institutionalisation.
The Netherlands is one of a few EU Member States where ex-post evaluation of all primary laws (i.e.
acts passed by Parliament as opposed to delegated legislation) is mandatory.’® As a rule,
evaluations drawn up by the executive branch are submittedto Parliament's standing committees,
where they are scrutinised. The Members look particularly into effectiveness, efficiency, cost and
benefits of legislation. In this task, committees are supported by Parliament's in-house research
service. The Dutch Parliament haslong been active in examining government evaluations; already
in the early 2000s, it was described as 'a crucial user of the results of evaluation'.’*

The Dutch Parliament routinely requests the executive branch to conduct evaluations either ad hoc
or via provisions in thelegislation, in particularsunset and review clauses.’’ A recent parliamentary
report recommends that Parliament pays even closer attention to the monitoring and evaluation
clauses contained in new legislation, because an appropriate monitoring framework facilitates
future assessment of how legislation is operating on the ground.™®

Also, the Dutch Parliament itself has the possibility to examine implementation issues in-depth. To
this end, it may conduct a parliamentary research or a parliamentary inquiry. The latter is
constitutionally anchored, takes the form of a temporary ad hoc committee andis equipped with

%4 Griglio, pp. 127-128.

155 OECD, Better regulation practices across the European Union, 2019, p. 106. According to this report, in the EU, only
Hungary and the United Kingdom have similarly large ex-post review requirements for laws enacted by parliament.

156 Jan-Eric Furubo, et al.(eds.), International Atlas of Evaluation, Transaction Publishers, 2002, p. 107.
57 Furubo, p. 107.

158 Dutch Parliament, Tweede Kamer, Report Onderbouwing van beleid Het belang van artikel 3.1 van de Comptabiliteitswet
2016 om de regering te controleren, September 2019. (Rapporteurs: Joost Sneller and Bart Snels), p. 5 and 31.

159 Dutch constitution, Article 71:'Both chambers, both individually and in a united meeting, have the right of investigation
(enquete), to be regulated by law.'
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far-reaching powers. Its format appears similar to the instrument of inquiry committee known in
most other European parliaments.

Notably, committees in the Tweede Kamer seem to have a manifest interest in ex-post evaluations.
Committees and rapporteurs can task the independent Analysis and Research Department (Dienst
Analyse en Onderzoek)'® with any kind of research support, including matters of effectiveness and
efficiency of public policies. Such research work is drafted eitherin-house or contracted out to third
parties (e.g. advisory bodies, the Court of Auditors or research institutes). Analytical memoranda
compiled by the research service are not made public, but feed into the committee report.’
Parliamentary evaluationsare not transmitted to the government as a matter of routine, however,
Parliament has the option of requestinga formal follow-up from the executive.

3.4.2. Poland

Ex-post evaluation is also carried out in the Polish Sejm, however, seemingly to a muchlesser extent
and less systematically than ex-ante impact assessment. Evaluations are mainly reserved for cases
where a law has sparked political controversy - this was for example the case in the law limiting
Sunday opening forretailers; when a new law is gradually implemented; or when existinglegislation
is to be amended. As a matter of principle, the main bulk of ex-post evaluations are carried out in
the executive branch.

Notwithstanding, two entities in the Polish Sejm take care of evaluations, among a wide range of
other tasks.These are, at the political level, the Legislative Committee and, on the administrative
side, the Bureau of Research - located within the Chancellery of the Sejm. The latter analyses the
effects of adopted laws, in particular their legal, economic, social and political dimensions. This
service draws up the Sejm’s own evaluations in the form of studies, either in-house or based on
commissioned external expertise.Self-reported datasuggestthatthere were 18 such cases in 2017,
4in 2018 and 2 in the first half of 2019. In addition, the Sejm also subjects government evaluations
toin-depth scrutiny, but these cases are reportedly fairly rare.

The Bureau of Research undertakes evaluation work mostly upon request by parliamentary
committees. Other triggers mayinclude requests by the Chairman of the chamber or by the head of
the Chancellery of the Sejm. Evaluations of the Sejm pay particular attention to the correct
transposition of EU law into nationallegislation; and to the effectiveness, efficiency, and costs and
benefits criteria. It also considers the effect of the law on stakeholders. The evaluation results are
often discussed in committees. Some evaluations drawn up by the Bureau of Research are published
on the website of the Sejm. Reportedly, evaluation analyses by the Bureau of Research are
sometimes commented in the media, in particular when they relate to controversial laws. A formal
follow-up to these evaluations by the governmentis not envisaged.

The Polish Senate does not currently engage in evaluationwork. However, there are plans that the
Regulatorylmpact Assessment Team (Zespét ds. Oceny Skutkdw Regulacji) will in future also evaluate,
years after its enactment,selected legislationthathad been put forward by the Senate. In principle,
such evaluation would take the Senate's ex-ante impact assessment as a starting point. With a view
to thefact that the RIA team was only set up in 2016, and considering the length of the policy cycle,
as of yet, no ex-post evaluation based on the ex-ante impact assessment of the samefile has been
conducted.

160 The Dienst Analyse en Onderzoek recently replaced the previously existing Bureau Onderzoek en Rijksuitgaven
(Parliamentary Bureau for Research and Public Expenditure) service, which had been in place since 2008.

161 Karin Zaal, 'Policy analysis in the Dutch Parliament’, in Frans Van Nispen and Peter Scholten (eds.), Policy analysis in the
Netherlands, Bristol University Press, 2014, pp. 171-185.
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3.4.3. Sweden

In Sweden, as in Switzerland and France, Parliament has a constitutional duty to conduct ex-post
evaluation of legislation. The provision (Instrument of Government, chapter 4, article 8), which is in
therank of constitutional law, stipulates that '[e]lach committee follows up and evaluates decisions
ofthe Riksdag within the committee's subjectarea.'®

From a historical perspective, the formalised obligation on committeesto carry outevaluation dates
back to 2001: it was initially set out in Parliament's rules of procedure (Riksdag Act) and became a
constitutionalnormin 2011. However, the tradition of evaluation and follow up is embedded in the
constitutional practices of state affairs. Already as early as 1972, a constitutional investigation
declared that'...the policy-based organisation of committeesis well suited fora continuous scrutiny
of the results of state reform activities'.'® This makes the Swedish Riksdag a true frontrunner of
parliamentaryevaluation.

Overall, Sweden has a strong and long-standing evaluation culture, and the Swedish Parliament —
at the level of committees — is just one actor in the Swedish evaluation arena, next to the
government (which also has a constitutional mandate), executive agencies and the National Audit
Office. The latter is an 'independent organisation under the Riksdag','** contributing to evaluation
through performance audits.

Riksdag committees undertake two different forms of ex-post scrutiny, namely 'follow up' and
'evaluation':'®* 'follow up'is the continuous and systematic monitoring of the implementation of all
adopted acts within the realm of a specific committee, whereas 'evaluation'is a comprehensive in-
depth assessment of anact's performance. Here, themain focus lies on effectiveness: the committee
is mostly interested in knowing whether the intentions of a parliamentary decision or reform have
been met. This may include questions about the transposition of EU laws into Swedish legislation,
ortheadequacy of resources.

Dueto reasonsof capacity, Riksdag committees are highly selective in choosingdossiers forin-depth
assessment and would typically prioritise acts of broader interestwhere implementation problems
can be assumed. According to the response to the EPRS survey, on an annual average, Parliament
presents four to five evaluations, each of which takes between 6 and 18 months to be completed.
The parliamentary committees do most of the heavy lifting of ex-post scrutiny in the Swedish
Riksdag. To pool the technical knowledge concerning evaluation, most committees have set up
dedicated evaluation groups consisting of Members from across the political spectrum.’® These
groups formulate and propose evaluation projects to the broader committee (which formally
decides), conduct evaluationsand submit their reports to the broader committee.

In this task, committees are assisted by their respective secretariats as well as by the dedicated
horizontal 'Evaluation and Research Secretariat', an administrative entity attached to the Riksdag’s
Committee Services Division. This unit, which exists since 2002 and is currently staffed with nine
analysts and research officers, has sound evaluation experience.'” It 'helps the committees to

162 Swedish Riksdag, The Constitution of Sweden: The Fundamental Laws and the Riksdag Act,2016.
16350U 1972:15,p. 116.
164 See Website About the Swedish National Audit Office.

165 Sveriges Riksdag, leaflet 'Follow-up and evaluation by the Riksdag's committees: A constitutional obligation, 2011
[obtained from the Riksdag in the context of the EPRS survey].

166 Christer Astrom, Evaluation et qualité de la Iégislation: Quel réle pour les parlements?, Sveriges Riksdag, 2013.

167 Sandra Debu, L'évaluation des politiques publiques en Suéde, France Stratégie, December 2019, p. 6.
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prepare, implement and conclude follow-up and evaluations projects’, providing in particular
supportin the area of methodology, survey design and data research.'®

It notably puts together the empirical evidence-base in a strictly unbiased manner — with the
possibility to commission expertise (e.g. studies or shorter reports) from external contractors, if
needed - while the Members of the evaluation groups make an assessment of the facts and draw
political conclusions in their evaluation report. This evaluation report is then considered in
committee. In fulltransparency, the evaluation resultsaremade public on the Riksdag's website. The
process envisages formal transmission of the Riksdag's evaluation reports to all concerned public
authorities and ministries. However, the committee's ex-post evaluation reports and their
recommendationsare not legally binding on the government, althoughit is common practice that
the Government reverts back totheRiksdag to presenthow it has proceeded with theissues at stake.

The Swedish model appears to be unique in the way it bundles competence and expertise in
evaluation methodology on the side of the administration with an evaluation interest amongst
Members (in the form of the aforementioned 'evaluation groups' that exist in most committees).The
former —the civil servants — ensure the quality of the evaluations, while the latter - the Members -
value thevirtue of evaluation and promote the use and understanding of evaluation results.'®

3.5. Ex-post evaluation in third-country parliaments

As stated above, 11 Council of Europe countries that are not simultaneously EU Member States,
contributed to the EPRS survey:Albania, Canada, Iceland, Moldova, Montenegro, North Macedonia,
Norway, San Marino, Switzerland, Turkeyand the UK.

According to the information provided by the parliaments of these countries in response to the
survey, only Canada, Moldova, Switzerland and the UK engage in ex-post evaluation beyond
common scrutinytools at the level of committeesor the chamber:

> Switzerland and the UK stand out with their policy evaluation mechanisms;

> (Canadahasalong-standingtradition of performing post-enactmentreviews;

> furthermore, Moldovahas set up evaluation capacitiesin recent years with the support
of an external capacity-building programme.

It is also worth mentioning that the Albanian and Montenegrin parliamentshaverecentlyamended
their rules of procedure to allow for policy evaluation. Some of the remaining responding
parliaments explicitly stated that, in their respective jurisdiction, conducting evaluations is the
responsibility of the government. None of these parliaments answered in the affirmative to the
survey questionasking whether they intended to set up an ex-post evaluation capacity in the near
future.

3.5.1. Albania

The Albanian Parliament (Kuvendi) reported that its rules of procedure were amended in July 2019,
henceforth providing for 'ex-post scrutiny of the legislation approximated with EU legislation".'”°
According to these rules, the Committee on European Integration assumes a coordinating role. It
selects, in cooperation with the standing committees, approximated legislation for scrutiny and
establishes annual scrutiny plans. These plans are passed on to the government, which is set to
provide memoranda on the degree ofimplementationof the approximated legislation in question.

168 Sveriges Riksdag, leaflet 'Evaluation and Research Secretariat’, 2014, p. 4.
169 Astrém.

170 Rules of procedure of the Parliament of Albania, art. 103/3.
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On basis of such governmentmemorandum, the competent standing committee draws up its own
PLS report.To this end, it may conduct public consultations or hearings and take account of any kind
of publicly available information. This report is discussed in a joint meeting of the standing
committee and the Committee on European Integration prior to its submission to the plenary
session. In principle, all ex-post evaluation reportsare set to be published on Parliament's website.

Given that the procedural rules are so recent, it is not clear whether the Albanian Parliament has
already started this new task of scrutinising the implementation of legislation aligned with the EU
acquis.

3.5.2. Canada

Law-making in Canada is fundamentally different to EU law-making, resembling the system in the
USA instead.”" In a nutshell, the Canadian Parliament adopts legislation (‘acts’) through which it
delegates to the executive branch of government, the power to make regulations. Regulations are
made by the executive branch (departments, boards or agencies); which must conform strictly to
the framework and limits established by the authorising act. Parliamenthas the power to scrutinise
and review such delegated legislation, as set out in the Statutory Instruments Act (section 19).'72

In Canada, evaluations are mandatory for regulations deemed major (high-impact); these must
include from the outset a 'performance measurement and evaluation plan'. However, the onus of
assessing whether regulations deliver as expected is on the responsible ministerial departments,
boards and agencies.'”? Thus, ex-post evaluation lies entirely on the side of the executive, whereas
the Canadian Parliament is not actively involved. Nonetheless, given that the executive is
accountable to Parliament, thelatter actsas addressee of government evaluations and may choose
to scrutinisethem atany time.

With regard to primarylegislation adopted by the Canadian Parliament,a noteworthyfeature is the
frequent use of reviewand notably sunset clausesin Canadian legislation. These are usedwhen an
act or a section of the act is meant to be temporary from the outset or when Parliament wants to
ensurethat legislation is reviewed at a certain moment after its entry into force, for instance when
the effects of new legislation 'are not entirely predictable'.'*

Notwithstandingits subordinated role in ex-postimpact evaluation thattargets the substance and
effectiveness of alegalact, the Canadian Parliament has a particularly longtradition of formal post-
enactment scrutiny, which goesback tothe 1970s. Thiskind of post-legislative scrutiny has a narrow
scope, which is limited to a legal conformity check on delegated regulations.

To perform post-enactment scrutiny, the Canadian Parliament has established a joint committee —
thus a political body - composed by Members of both chambers (the House of Commons and the
Senate), called the Standing Joint Committee for the Scrutiny of Regulations (REGS). This committee
routinely reviews delegated legislation, thus regulations made by theexecutive branch 'by virtue of
the power conferred on them by some Act of Parliament'.'”” The committee is assisted by legal
counsel, who are employeesof the Parliamentary Information andResearch Service of the Library of

71 A fundamental difference to be noted between the USA and the Canadian law-making systems - for primary legislation,
and therefore acts - is that in Canada, legislative proposals are introduced from within the government, while in the USA
these originate from within the Congress.

172 Statutory Instruments Act,RS.C, 1985, c. 5-22.
173 Prognos, Expert report on the implementation of ex-post_evaluations: Good practice and experience in other countries,
Berlin 2013, pp. 17-24.

7% Franklin De Vrieze and Victoria Hasson, Post-legislative scrutiny: Comparative study of practices of post-legislative
scrutiny in selected parliaments and the rationale for its place in democracy assistance, Westminster Foundation for
Democracy, 2017, p. 23.

175 Canadian House of Commons, Glossary of Parliamentary Procedure, lemma delegated legislation.
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Parliament. These individuals are non-partisan and serve all Members of the committee and
representatives of all parties equally. Counsel provide independent legal advice and exercise their
duties andfunctionsat the direction of theJoint Chairs. Thisreview takes place afterthe regulations
have been published in the official journal of the Canadian government, the ‘Canada Gazette'.

The scope of this review is to set out in house-internal rules: the Committee 'reviews only matters of
legality and the procedural aspects of regulations—their merits and the policies they reflect are
disregarded'."® REGS conducts hundreds of reviews per year, thereby assessing the regulation in
guestion against a set of 13 scrutiny criteria,”” upon which the Senate and the House of Commons
have jointly agreed.

If the Committee observes issues in the course of its review, it has several courses of action:'”®

7 It may address the observed issues directly with the regulation-making authority and
suggest solutions, or ask for furtherexplanations.

# It may invite officials from the regulatory authority to appear before it to answer
questions.

7 Iltmaydraftareporttodrawtheissuetotheattentionofthe House and the Senate.

> Inseverecases, failing an agreementwith the authority thatdrafted the regulation, the
committee may recommend that the delegated legislation be revoked by Parliament in
a process called 'disallowance’.

3.5.3. Moldova

Ex-post evaluation was only recently introduced in the Moldovan Parliament as part of a wider
capacity-building project led by the UNDP, under funding from the Swedish government. This
project entitled 'Strengthening Parliamentary Governance in Moldova'is being carried out between
2016 and 2020, to strengthen Parliament's law-making, oversight and representation functions, in
light of the association process with the EU on the one hand and the UN Sustainable Development
Goals on the other. One of the seven project objectives' targets is 'enhancing the capacities of
parliamentary committeesto effectively oversee implementation of laws and policies'.'”

According to the UNDP project description, evaluation-related achievements include the
development and implementation of an evaluation methodology and, at a more general level, of
procedures for parliamentary oversight. Moreover, as part of the European association process, a
system of indicators for monitoring and evaluation was designed to track progress on the
implementation of legal reforms.

In its response to the EPRS survey in summer 2019, the Moldovan Parliament reported that its
evaluation structures were operational, specifying that the first ex-post evaluation of an approved
legislative act had been finalised in September 2018, by the Committee on Social Protection, Health
and Family. Three further evaluations have since been carried out, according to information
obtained from the Moldovan Parliament.'®

176 Canadian House of Commons, Procedure and Practice, chapter 17:delegated legislation, 3rd ed. 2017.

77 The scrutiny criteria are listed on the website of the Standing Committee for the Scrutiny of Regulations, see
https.//www.ourcommons.ca/About/ProcedureAndPractice3rdEdition/ch 17 2-e.html#17-2-4 .

178 For a detailed description of the review process see Cynthia Kirkby, The Standing Joint Committee for the Scrutiny of
Regulations, Parliament of Canada, Library of Parliament, 2 April 2014. See also Peter Bernhardt and Michael Dewing,
Parliamentary Committee Review of Requlations, Parliament of Canada, Library of Parliament, 4 May 2015.

79 A detailed programme description is available on the UNDP website
https://www.md.undp.org/content/moldova/en/home/projects/strengthening-parliamentary-governance-in-
moldova.html .

180 At the time of writing, two evaluations were listed on the dedicated website, with a publication date of December 2019:
one relating to youth policy, and the other one relating to cinematography.
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The Moldovan evaluation system provides for two types of ex-post evaluation: legal and impact
evaluation. The former is a post-enactmentreview: one yearfollowing its entryinto force every legal
actis, subject to alegal assessmentby Parliament'slegal department, which transmits a report with
its findings to the competent committee. This has become a routine activity: according to self-
reported data, 67 such reviews were conductedin 2018-2019.

In comparison,impact evaluation is within the remit of the standing parliamentary committees. In
line with international practice, in principle, it starts no earlier than three years after an act's entry
into force, unless earlier action is duly justified (e.g. when the legislation in question generated
unexpected negative effects). The evaluation process in the Moldovan Parliament is in general
characterised by the involvement of civic organisations; committees may also resort to targeted
consultations. In addition, Parliament's research service is required to draw up background studies
in support of committee evaluations. Typically, the committee has four months fordrafting a report,
which contains, apartfrom findings, also conclusionsand recommendations.

The procedure includes a mandatory follow-up by the government, which has two months to
respond. For reasons of transparency, both the report and the government reaction are made
available on Parliament's website. The committee then keeps track of how the recommendations
are implemented. To facilitate planning of forthcoming evaluations, committees are required to
prepare evaluation plansat the beginning of the parliamentary session, which are subject to Bureau
approval.

While the Moldovan Parliament's rules of procedure set out the modalities of how Parliament
exercises its right of control, a specific Bureau decision lays down the methodological and
procedural frameworkfor parliamentary evaluation.Accordingly, Moldovan Parliamentevaluations
assess in particular the economic, financial, socialand administrative impacts of legislation.

The Moldovan Parliament may draft evaluations in-house and has also a possibility to commission
studies externally. The selection of legislative acts for ex-post evaluation is determined by political
priorities, deriving from legislative and government programmes and not least from the EU-
Moldova Association Agreement (signed in 2014 and in full effect since June 2016). Especially the
implementation of the associationagreement entails a process of reviewing and approximating the
existing stock of Moldovan legislation to the EU acquis.”™' Attention is thereby paid not only to
revision and adoption of legislation, but also to proper implementation of legislation.

As well as carrying out its own evaluations, the Moldovan Parliament also undertakes scrutiny of
evaluations prepared by the executive.

3.5.4. Montenegro

The Montenegrin Parliament (Skupstina) changed its rules of procedure in 2012, to allow
committees to monitor and evaluate the approximation of laws with the EU acquis. The new
provision concernsonly those committees directly affected by EU legislation; it sets out that, within
their competences, the committees 'shall monitor and assess harmonization of the laws of
Montenegro with the Acquis Communautaire, and, based on the Governmentreports, monitorand
assess the implementation of the adopted laws, especially those which establish the obligations
complied with the Acquis Communautaire'. '®

The ex-post assessment process typically happens at committee stage in the form of 'consultative
hearings', on the presence of government representatives. Committeesecretariats provide support

87 |urie Pintea and Peter Vanhoutte, Post-legislative scrutiny: practices, experiences and recommendations, Chisinau,
January 2017,p.7.

182 Parliament of Montenegro, Rules of procedure; Amendments to the Rules of Procedure of the Parliament of
Montenegro (‘Official Gazette of Montenegro', No 25/12 asof 11 May 2012).
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for these hearings through topical briefing papers. This reform was prompted by the EU
enlargement process, where one of the preconditions for opening accession negotiations was
precisely that the legislative and oversight roles of the Montenegrin Parliament were
strengthened.'®

3.5.5. Norway

The Norwegian Storting outlined that, although the government in Norway is responsible for
conducting ex-post evaluations, the Storting has nonetheless a role to play: it may instruct the
governmentto carry out an evaluation, either in the legislative stage, through embedded review
clauses, or anytimein the post-legislative stage, when Parliamentdeems it necessary. It is up to the
Standing Committee on Scrutiny and Constitutional Affairs,’ which is responsible for the
Norwegian Parliament's supervisory authority, to make recommendations to the Storting whether
toinitiate an evaluation. Parliament indeed makes use of its right to task the executive branch with
ad hoc evaluations.'® Furthermore, Parliament has the possibility to ask the Office of the Auditor
General of Norway to undertake investigations.

3.5.6. Switzerland

Among all the parliaments examined in this study, the Swiss Federal Assembly stands out in post-
legislative evaluation, and this for several reasons. First, Switzerland is the European country with
the longest experience of parliamentary evaluation; second, parliamentary evaluation is
constitutionally mandated in Switzerland; and third, itis a very powerful scrutiny instrument vis-a-
vis the federal government, with wide-reaching rights to obtain information, and a mandatory
follow-up by the executive.

This pre-eminent position is confirmed by the International Atlas of Evaluation (update2015), which
attributed to the Swiss Parliament — and solely to the Swiss — the maximum score for its degree of
institutionalisation of parliamentary evaluation.'®

Establishing a system of strong parliamentary control over the federal administration was the direct
effect of a surveillance scandal ('Fichenaffdre') that shook Switzerland in the late 1980s. This affair led
not only to the reorganisation of state security agencies, but also to enhanced parliamentary
oversight over the executive.' It is in this context that a specialised evaluation unit — termed
Parliamentary Control of the Administration (PCA) —was set up in the Swiss Parliamentin 1991. This
unit conducts studies on behalf of the Control Committees of both chambers'® on the legality,
expediency and effectiveness of the activities of the federal authorities, and is as such an example

183 De Vrieze and Hasson, p. 29.

184 Description of the role of the Standing Committee on Scrutiny and Constitutional Affairs:

https://www.stortinget.no/en/In-English/Standing-Co mmitees/The-Standing-Committee-on-Scrutiny-and-
Constitutional-Affairs/Scrutiny-and-Constitunional-affairs-Responsibilities/
185 OECD, Regulatory policy outlook, 2018, p. 220.

186 Jacob, Speer and Furubo, pp. 13 and 19.

187 Simone Ledermann, Felix Strebel, 'Evaluation als Kontrollinstrument des Parlaments', Die Volkswirtschaft 10/2019, p. 14.

188 According to the website of the Swiss Federal Assembly, the Control Committees (CC) 'are divided into permanent
sub-committees which are allotted the seven federal departments (ministries), the Federal Chancellery and the Federal
Courts. In general, it is the sub-committees that conduct inquirieson behalf of the CCs, for example examining
witnesses. They report to the full Committee, which isempowered to take decisions. In particular, it is the responsibility
of the full Committee to approve the reportsand recommendations to the authorities.' See
https://www.parlament.ch/en/organe/committees/supervisory-committees/control-committees-cc/sub-committees-cc.
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of an administrative entity conducting evaluations on behalf of a political body. Since 2003, the
evaluation unit's mandate has been expanded, allowing all parliamentary committees to request
evaluations. In practice however, most of the work carried out is still commissioned by the two
ControlCommittees.

The Swiss Parliament's evaluation mandate is enshrined in the Federal Constitution.’ Under the
heading 'evaluation of effectiveness', Article 170 sets out that the 'Federal Assembly shall ensure
that federal measures are evaluated with regard to their effectiveness.' The Parliamentary Act'®
specifies therights of the Federal Assembly therein. Accordingly, it may:

> requestthegovernment carryout evaluations;
> scrutinise government evaluations;
> andcarry out evaluations itself.

While the first two points are dealt with by the parliamentary committees themselves, the third
provides the legal basis for the evaluation work of the Parliamentary Control of the Administration
unit (PCA). This unit, albeit small in size,’' has wide-reaching rights to information,’ and may
request information and documentsfromall federal authorities. In this context, it is noteworthy that
official secrecy does not apply. The evaluationoutput is notmassivein quantity, butconsiderable in
quality and level of depth. As in other countries, the bulk of evaluations are carried out by the
executive branch. Parliament produces an annual average of three fully-fledged evaluations, on
issues determinedat the political level. These evaluationsare impartial and, from a methodological
point of view, guided by the standards of the Swiss Evaluation Society. While the PCA in principle
drafts all evaluations in-house — thereby using desk research, interviews, surveys and statistical
analyses - it also has a budget for commissioning supporting expert studies externally through
public procurementprocedures.

As the scientific evaluation study is strictly impartial, the Swiss evaluation system represents good
practicein evidence-based policy-making. The PCA receives its evaluation mandate froma political
body (one of the assembly's Control Committees), but is completely independent in the evaluation's
design, the analysis and drafting process, and in the choice of methods applied.' The draft report
is presented to the federal entities concerned for comment. The final evaluation study does not
contain any recommendations. It is submitted to the Control Committees, which are bound to take
the evaluation findings into account '™ and take decision on the political course of action to be
taken. Typically, the Control Committees present their conclusions in a separate (political) report,
which does contain recommendations to the executive. The federal government replies to the
report and recommendations with a reasoned opinion. The last stage in the Swiss parliamentary
evaluation system is a review of the follow-up, which the Control Committees routinely undertake

189 The current Swiss federal Constitution entered into force on 1 January 2000.
190 | oi sur I'Assemblée fédérale du 13 décembre 2002, art.27.
191 For 2019, a staff of five full-time equivalents is reported. See Ledermann, Strebel, p. 14.

192 Strictly speaking, these substantial rightsto information are conferred upon the Control Committees in the first place.
As the PCA acts on the mandate of the CCs, these rights are delegated to the administrative unit. See Art. 10 of the
Parliamentary Administration Ordinance in combination with Article 67,153 and 156 of the Parliament Act.

193 The independence of the PCA is even enshrined in Parliament's rules of procedure (art. 10(5)).

194 Art. 44(f) of the Parliamentary Act stipulates that parliamentary committees 'take the results of evaluations of

effectivenessinto account'. The procedures to be followed in this respect are laid down in a handbook for Members of the
Control Committees (‘'vademecum'), according to the Swiss response to the EPRS survey.
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two years after the closure of the file. In general, it appears that in some cases recommendations
emanating from parliamentary evaluations have triggered substantial changes on the side of the
Swiss executive.'®

3.5.7. United Kingdom

The British Parliament replied to the EPRS survey that it does nothave a dedicated body or entityin
charge of ex-post evaluation. However, the response refers to a book chapter'® that depicts how
the British Parliament engages in post-legislative scrutiny (PLS), the term commonly used in the
British context.

In the UK, the government is required to systematically conduct a post-enactment review three to
five years after enactment of a bill (i.e. primary legislation). The main findings are spelled out in a
'memorandum’'thatthe government presents to the select committee of the House of Commons in
charge of the file.”” The memorandum includes different elements, inter alia a 'preliminary
assessment of how the Act has worked out in practice, relative to the objectives and benchmarks
identified at the time of the passage of the Bill'.'*®

The committee examines the memorandum and decides whether fuller post-legislative scrutiny of
the Act is appropriate, if it has doubts that the legislation in question has achieved the intended
objectives. A committee inquiry could encompass for example a request for further information
from the government.'”®

This system of government memoranda has been in place since 2008 and covers all acts passed
since 2005, a few of which brought about parliamentary evaluation work. However, government
memoranda are just one possible trigger for parliamentary PLS work. Parliament can alsoengage in
PLS independently ofa memorandum, and has effectively done so on several occasions.

PLS emerged in the British Parliament roughly a decade ago. To date, both chambers actively
scrutinise the effects of legislation after enactment, although with fundamental differences.?® In
general, the PLS process is 'committee-driven' in the House of Commons, and more 'chamber-
driven'in the House of Lords.?®' The committees' focusis on depth ratherthanbreadth in the Upper
Chamber, and vice versain the Lower Chamber.?*

In the House of Commons, PLS is explicitly listed as one of the core tasks of departmental select
committees. It is defined as to '[e]xamine the implementation of legislation and scrutinise the
department'’s post-legislative assessments'.® It is up to the committees to decide which acts are to
be subjected to retrospective scrutiny. However, given that PLS work competes with other routine
committee work, the time that the House of Commons committees can dedicate to evaluations is

195 For concrete examples of cases, see Ledermann, Strebel, pp. 16-17.

196 'Post-legislative scrutiny of primary legislation in the United Kingdom', in Franklin De Vrieze and Victoria Hasson, Post-
legislative scrutiny: Comparative study of practices of Post-Legislative Scrutiny in selected parliaments and the rationale for its
place in democracy assistance, Westminster Foundation for Democracy, 2017, pp. 14-20.

197 As opposed to legislative committees, select committees focus on examining the work of government departments.
They exist in both chambers, though with slightly different roles.

198 De Vrieze and Hasson, p. 15.

199 See also UK Cabinet Office, Guide to making legislation, July 2017, chapter 14 (impact assessment).

200 See Tom Caygill, 'A tale of two houses? Post-legislative scrutiny in the UK Parliament', European journal of law reform,
vol. 21(2),2019, pp. 87-101.

207 Philip Norton, 'Post-legislative scrutiny in the UK Parliament: Adding value', Journal of legislative studies, 25:3, 2019, pp.
342.

202 Caygill, p. 90.
203 See Parliament's website describing the core tasks of departmental select committees.
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limited. Issues are addressed through the committee's report, together with recommendations for
action, to which the governmentis required to provide a response. In this context, the PLS inquiry
on theFreedom of Information Act conducted by theHouse of Commons Justice Committeein 2012
is sometimescited as a best practice case.?®

The House of Commonsavails of a dedicated Scrutiny Unit, whose role is to maintain, andadvise on,
guidance for Commons select committees on post-legislative scrutiny. According to EPRS survey
data, therole ofthis unitis in practice rather limited.

The House of Lords' approach is different. Consistent with its self-conception as 'a chamber of
legislative scrutiny',?®” since the 2012-2013 session, it has developed the custom of appointing a
dedicated ad hoc committee to engage in a specific PLS file every year. To date, a total of eight
House of Lords post-legislative scrutiny committees have reported, and this work is deemed to be
'well-established'.?*

This ad hoc committee has 9-12 months to complete its inquiry mandate. Unlike a Commons
committee, it can dedicate its entire time to this task, consequently, the PLS inquiryin the House of
Lords can go into much more depth. As aresult, the Upper chamber's PLS report typically contains
more recommendations to the executive than a comparable PLS reportin the Lower House.

The follow-up process to a PLS inquiry with the governmentis deemed a weakness of the House of
Lords' PLS system, since the ad hoc scrutiny committee dissolves with the publication of the final
report.?” This hampers an effective follow-up with the government, as the committee formally no
longer exists when the government response arrives. Instead, a Liaison Committee enters into a
dialogue with the government, which however lacks detailed knowledge of thefile.

A recent Liaison Committee report that examined the performance of investigative and scrutiny
committees in the House of Lords affirmed the success of Lords PLS committees and recommended
'that the Lords should in future play a more systematic role in post-legislative scrutiny, working in
partnership with Commons committees'.®

Despite the existence of PLS mechanisms in both chambers, the ex-post evaluation instrument is
not that frequently used in the British Parliament. Research suggests that since 2008, only 20 acts
have been the subject of formal post-legislative scrutiny inquiries in the British Parliament, and a
further 42 acts have been reviewed by committees, as part of a wider enquiry'.?®

It is worthwhile mentioning that in the UK, secondary legislation is also subject to parliamentary
scrutiny. For this purpose, the Joint Committee on Statutory Instruments examines statutory
instruments adopted in the exercise of powers that were grantedto the executive branch by an Act
of Parliament. This scrutiny process is a technical exercise to verify whether the regulation is
correctly drafted from a legal point of view and whether it remains within the conferred powers.
Parliament can either approve or reject the regulation, but it does not have the right to amend.

204 De Vrieze and Hasson, p. 16-17; Caygill, p. 93.
205 Norton, p. 348.

206 Review of House of Lords Investigative and Scrutiny Committees: towards a new thematic committee structure, 2019,
HL Paper 398; chapter 5: legislative scrutiny, point 98.

207 Norton, p. 350 and Caygill, p. 98.

208 Review of House of Lords Investigative and Scrutiny Committees: towards a new thematic committee structure, 2019,
HL Paper 398; chapter 5: legislative scrutiny, point 103.

209 Norton, p. 346.
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4. Some comparative patterns in the Better Regulation
practices of national parliaments

4.1. Cumulative overview of parliaments engaging in regulatory
policy work

From the information provided in chapters 2 and 3 it appears that 17 national parliaments within
the EU-27 engage, to a lesseror greater extent, in specific ex-anteimpactassessment and/or ex-post
evaluation work. Seven of them take an active role in either impact assessment or evaluation
(Belgium, Estonia, Finland, Germany, Hungary, Lithuania and the Netherlands), while ten
parliaments cover both activities: Austria, Bulgaria, France, Ireland, Italy, Latvia, Poland, Portugal,
Spain and Sweden.

Table 5 - EU-27 parliaments and the European Parliament - Level of engagementin ex-ante
IA and ex-postevaluation

smaller-scale

regulatory policy own regulatory

PARLIAMENT work policy work

Austria
Belgium
Bulgaria
Estonia
Finland
France
Germany
Hungary
Ireland
Italy
Latvia
Lithuania
Netherlands
Poland
Portugal
Spain
Sweden

European Parliament

In addition, 4 of the 11 surveyed third-country parliaments actively perform ex-post evaluation:
Canada, Moldova, Switzerland and the UK. Only the Canadian Parliament has procedures in place
for ex-anteimpact assessment.
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Table 6 — Third-countries — Level of engagement in ex-ante IA and ex-post evaluation

smaller-scale

regulatory policy own regulatory

PARLIAMENT work policy work

Canada
Moldova
Switzerland

UK

4.2. Ex-ante impact assessment

Asoutlined in chapter2, thereis great variation in the scope, focus and level of depth of parliaments'
ex-anteimpact assessment work. The two following tables provide a rough categorisation based on
the identification of common features; first in terms of level of engagement, and secondin terms of
positioning of impact assessment capacities within parliaments' organisational structures. To
facilitatea comprehensive perspective, all surveyed parliamentsare covered in the same table (EU-
27, non-EU and the European Parliament).

4.2.1. Level of engagement in parliaments' ex-anteimpact assessment work

The engagement of the surveyed parliaments in ex-ante impact assessment activities ranges from
passive scrutiny of governmentimpact assessment (either formal or in substance), to the active
conduct of parliaments' own impact assessments. The information provided in the table below s an
approximation based on the portraits of parliaments givenin chapter 2. It is possible that it is not
100 % complete, in the sense that it may perhapsnot cover allaspects of a given parliament.

Table 7 - Detailed levels of engagement in parliamentary ex-ante impactassessment

LEVEL OF ENGAGEMENT TYPE OF SCRUTINY

1. Parliament performs formal verification of governmentimpact assessment

Italy, Lithuania, Slovenia
European Parliament?'°

2. Parliament performs in-depth scrutiny of governmentimpact assessment

France, Germany, Ireland, Spain
European Parliament

passive

Parliament performs in-depth scrutiny of governmentimpact assessment,
with particular focus on budgetary matters

Austria, Italy, Portugal, Spain, Sweden
4.  Parliament performs in-depth scrutiny of European Commission IA
Austria, France, Poland

Parliament conducts its own impact assessments for legislation initiated by
parliament

acti
ve

2101 the case of the European Parliament, it isthe scrutiny of the European Commission's impact assessments.
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Bulgaria, Ireland, Latvia, Lithuania, Poland, Spain

European Parliament?'

Parliament conducts its own impact assessments for legislation initiated by
the government

Finland, Poland, Sweden

European Parliament

7.  Parliamentassesses the impact of its own (major) amendments

Estonia, Italy, Poland

European Parliament

Parliamentary own impact assessment work is limited to
budgetary/economic matters

Finland, Hungary, Sweden

Canada

4.2.2. Positioning of ex-ante impact assessment capacities within
parliaments' organisational structures

Patterns can be rather varied in terms of which services or political bodies are in charge of
parliaments'impact assessmentactivities, depending alsoon the nature ofimpact assessment work
carried out. In most parliaments, the impact assessment function is assumed by administrative
services, whileit is entrusted to political bodies in just a few parliaments.

Administration

In light of the complex nature of substantial impact assessment work, it is unsurprising that many
parliaments find the parliamentary research services an appropriate service to carry out impact
assessment work. Some parliaments have established a dedicated entity within their research
service. Parliaments paying special attention to budgetary aspects of impact assessment tend to
leave the impact assessment function with their parliamentary budget office (or a similar budget
service).

Political bodies

In very few parliaments, some ex-ante impact assessment work is assumed by political bodies
(Bulgaria, France and Germany). These may be standing parliamentary committees or dedicated
parliamentary control committees. It appears that only one parliament leaves it up to Members of
Parliament to prepare the impact assessment underpinning the bills they sponsor.

Table 8 - Typology of parliamentary ex-ante impact assessment capacities

LOCATION OF EX-ANTEIMPACT ASSESSMENT CAPACITIES _

1. Function within general parliamentary research service

Estonia, Ireland, Latvia, Poland

ve entity

Dedicated ex-ante impact assessment entity, either within the research service
or elsewhere in the administration

administrati

211 The European Parliament has no formal right of legislative initiative. It may however suggest initiatives to the European
Commission (Art.225 TFEU), by means of an own-initiative reportthat is supported by atechnical background study, which
comes close to an impact assessment. For details, see chapter 1.3.1 of this study.
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Finland, Germany, Italy, Poland, Sweden, Spain
European Parliament

3 Parliamentary Budget Office or other budget service

Austria, Hungary, Ireland, Italy, Portugal, Spain
Canada

4. Individual Members (sponsoring draft legislation)
Bulgaria
5. Standing parliamentary committees

France, Germany
European Parliament

political body

6. Dedicated permanent control committee

France, Germany

4 3. Ex-post evaluation

Similar to what has been said with regard to ex-ante impact assessment, parliaments' ex-post
evaluation work also shows very diverse patterns. As describedin chapter 3, a wide array of activities
regard the scope, focus and level of depth of parliaments' evaluation work. The following tables
provide arough categorisation based ontheidentificationof commonfeatures; first in terms of level
of engagement, and second, in terms of positioning of evaluation capacities within parliaments'
organisational structures. To facilitate a comprehensive perspective, all surveyed parliaments are
covered inthe sametable (EU-27, non-EU and the European Parliament).

4.3.1. Level of engagement in parliaments' ex-post evaluation work

The engagement of the surveyed parliaments in ex-post evaluation activities ranges from passive
scrutiny of government evaluations (either formal or in substance) to the active performance of
parliaments' own post-legislative scrutiny work, either in the form of post-enactment reviews or ex-
post evaluations. The categorisation in the table below is derived from the descriptions of
parliaments in chapter 3.

Table 9 - Detailedlevels of engagement in parliamentary ex-post evaluation

LEVEL OF ENGAGEMENT TYPE OF SCRUTINY

1. Parliament can request evaluations from the government
Denmark, Germany, Netherlands
Norway, Switzerland
European Parliament

2.  Parliament checks whether the executive fulfils its evaluation obligations %
European Parliament g

3. Parliament scrutinises government evaluations in depth
Austria, Netherlands
Switzerland, UK

4.  Parliament performs legalistic post-enactment scrutiny T U = >0

57



Better Regulation practices in national parliaments

Ireland, Italy
Canada, Moldova

5. Parliamentconductsits own evaluations

Belgium, Bulgaria, Italy, Latvia, Netherlands, Poland, Sweden
Moldova, Switzerland, UK
European Parliament

4.3.2. Positioning of evaluation capacities within parliaments' organisational
structures

Looking at chapter 3, it becomes apparent that there is no uniform model in the organisation of
parliamentary evaluation work. This applies to both parliaments' passive in-depth scrutiny of
governmentevaluationsand active engagementin own evaluation work. With regard to the latter,
some parliaments place their evaluation function within the administration, while others opt for the
political level. Both approaches have theirstrong points, although the most powerful set-up appears
to be a combination of both.

Administrative entities

In general, evaluation is an analytical task. Therefore, it is not surprising to see thatin a number of
parliaments the evaluation function is attached to parliaments' research services or similar
structures. Theirimpartiality could be considered as anotherstrong pointof research services.

Some parliaments have dedicated evaluation services in place that conduct (or externalise)
evaluation studies, either as part of the parliamentary research service/library or independently of
them. The establishment of a dedicated administrative capacity reflects a strong and longer-term
institutional commitment to ex-post evaluation. Such entities are usually small in size, but staffed
with experts who have specific methodological skills. However, theirdirect impact may be weak, as
their reports/studies are typically not transmitted to the government, and the government has no
obligation to consider them.

A further administrative entity can be identified: in parliaments where budgetary aspects are the
main focus of interest, evaluationactivities are usually assumed by a parliamentary budget office (or
a similar budget service).

Political bodies

A number of parliaments choose to have their evaluations carried out by political bodies, typically
at committee level. This can have clear advantages: such evaluations may have more political clout
vis-a-vis the executive, so that the policy recommendations contained therein are more likely to be
heard by the government than those spelled outin a study drawn up by an administrative entity.
Depending on the national system, some countries have procedures in place which oblige the
governmentto follow up on the evaluation.

As the table below shows, the term 'political body' can have different meanings in different
parliaments: standing parliamentary committees; dedicated evaluation groups within standing
committees; ad hoccommitteesthatare composed solely for the purpose of an ex-post evaluation
(similar to committees of inquiry); and finally dedicated permanent control committees.

A standing committee appears to be generally well placed to integrate ex-post evaluation in the
overall policy work on theissuein question, including properfollow-up to the evaluation outcome.
However, a standing committee has a wide array of responsibilities, evaluation being just one of
them.
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In comparison, the advantage of a dedicated evaluation or control committee is that it is not
diverted to competing responsibilities, which allows for a greater focus on the evaluation itseff.
Consequently, it may go into more depth, and may additionally acquire sound methodological
expertise. However, if the dedicated committee is of an ad hoc nature, formed solely for the
evaluation (asis the case for instance in the British House of Lords), the follow-up may constitute a
weak point, as the committee dissolves with the adoption of the report.

A combination of both

As stated above, both approaches have their strong points. Four parliaments: Sweden, Canada,
Switzerland and the European Parliament, have opted for a mix of both. Notably the evaluation
architecture of the Swiss Federal Assembly and the European Parliament bear striking similarities: in
both parliaments, the political conclusions and recommendations (drawn up by committees) are
informed by detailed factual evidence gathered in the supporting study (compiled by a dedicated
service within the secretariat). In both cases, the executive branch is required to follow-up on the
political report, although the Swiss Parliamenthas clearly greater powers.
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Table 10 - Typology of parliamentary evaluation capacities

LOCATION OF EVALUATION CAPACITIES _

1. Function assumed by general parliamentary research service

Bulgaria, Ireland, Latvia, Netherlands

Moldova >
) Dedi‘ca.lted e;valuation entity within the research service or other parts of the :,C_:,
* administration g
Italy, Poland, Sweden, Spain g
Canada, Switzerland, UK E
European Parliament o
3 Parliamentary Budget Office
Austria, Ireland, Portugal, Spain
4. Standing parliamentary committee
France, Ireland, Netherlands, Sweden
Moldova, UK
European Parliament
5. Dedicated evaluation group within standing committee z
Sweden, France §
6. Adhoc parliamentary committee g
Netherlands 8
UK
7. Dedicated permanent control committee
Belgium, France
Canada, Switzerland
8. Combination of political body and administrative entity
Sweden x
S

Canada, Switzerland
European Parliament

4.3.3. Constitutional mandate

The legal foundations of national parliaments' evaluation activities are rather heterogeneous,
encompassing constitutional law, nationallaw and parliamentary law. Interestingly, highly mature
evaluation systems can be found in parliaments whose evaluation function is constitutionally
mandated. This applies to France, Sweden and Switzerland. It appears that constitutional
recognition facilitates the institutionalisation of parliamentary evaluation. The following table lists
the specific constitutional provisions that conferthe rightto evaluate public policies and legislation
upon the French, Swedish and Swiss parliaments.
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Table 11 - Constitutional evaluation mandates

COUNTRY REFERENCE CONSTITUTIONAL PROVISION

French . . .
- Parliament shall pass statutes. It shall monitor the action of the
France Constitution, Government. It shall assess public policies
Article 24 ' P P ’
Instrument of
Government, Follow-upandevaluation
Sweden chapter4, art. 8 Each committee followsup and evaluates decisions of the

(intherankof  Riksdag within the committee's subject area.
constitutional law)

Federal Evaluation of effectiveness
Switzerland Constitution, The Federal Assembly shall ensure that federal measures are
Article 170 evaluated with regard to their effectiveness.

4.3.4. Governmentfollow-up action

Most parliaments reported that their evaluation system does not envisage any mandatory
government action. This is particularly true for parliamentary evaluations conducted by
administrative bodies (such as research services), if they are not linked to any committee report. It
appears that evaluations sponsored by political bodies of parliaments have a higher chance of
triggering government reaction. Mandatory follow-up by government - which may encompass
simple explanations — was reportedfor evaluations of the parliaments of Belgium, France (Assemblée
Nationale), Hungary, Sweden; Moldova and Switzerland, and the UK House of Commons. Similarly,
the evaluations of the European Parliament, if voted in plenary, require a response from the
European Commission, as do all other European Parliament resolutions.?'

212 Gee Rufas Quintana and Anglmayer, p. 203.
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5. Conclusionsand outlook

Better Regulationis commonly regarded a government matter. However, as central actors in the
law-making process, parliaments are also increasingly involved. While international indices that
compare and rank governments' performance in regulatory policy exist, little is currently known
about parliaments' role therein, and even less froma comparative perspective.

This study aims atfilling this gap by shedding some light on parliamentary experiences in ex-ante
impact assessment and ex-post evaluation. Its core is a survey-based analysis of individual
parliaments' engagement at both ends of the policy cycle, exploring the what, the how and the who
of regulatory policy action. As expected, there is great variation in type and level of engagement,
spanning from passive scrutiny of government action to active impact assessment and evaluation
work. The countrysections illustrate thatthereis no standard modelfor parliamentaryinvolvement,
but instead, parliaments design their regulatory policy activities according to what works best in
their specific context. Parliaments therefore complement rather than substituting government
action. One thing all parliaments have in common is that their level of resources (in every respect)
cannot compare with governments. Therefore, parliamentary processes and outputs relating to
impact assessmentand evaluation may be quite distinctive from governmental Better Regulation
activities.

The added value of this study is the broad sample of parliaments it covers: 38. Thanks to the ECPRD
network and not least to the readiness of so many national parliaments to share their insights and
experience, this publication is able to provide an overview of the state of play of national
parliaments' Better Regulation practices. It covers all parliaments of the EU-27, and a further
11 parliaments of Council of Europe countries that chose to participatein the EPRS survey.

According to survey data, roughly half of the surveyed parliaments currently do not takeany active
role in impact assessment or evaluation work (beyond traditional scrutiny mechanisms). For the
other half, the rationale for their Better Regulation activities is primarily related to scrutiny and
accountability, and is thus a variant of parliaments' powerto exercise oversightover the executive.
Beyondthat, a few parliamentsalso use Better Regulation tools as part of their legislative function.

Among those parliaments that assume an active role in impact assessment and/or evaluation, the
spectrum of activities could not be broader:there are those with ahigh degree of institutionalisation
and those that have just begun. There are those with a systematic approach, a long heritage,
extensive rights of access to information, mandatory government follow-up and even evaluation
duties which are anchored in the national constitution. At the other end of the spectrum, there are
parliaments thathave recentlyamended theirrules of procedure to allow for policy evaluation and
thosethat have run afirst pilot. And naturally, the majority of parliamentsare in between.

The findings in figures demonstrate that: 17 national parliaments within the EU-27 engage, to a
greater or lesser extent, in specific ex-ante impact assessment and/or ex-post evaluation work, in
addition to the parliaments of four Council of Europe countries. Ten EU-27 parliaments cover both
activities: Austria, Bulgaria, France, Ireland, Italy, Latvia, Poland, Portugal, Spain and Sweden;as does
the Canadian Parliament. This study depictsand reflects uponthe variety of their approaches, tools
and processes.

In addition, this study has an idealistic purpose:it aims at bringing parliamentstogether, by giving
impetus to the forming of something like a community of practice. Mutual learning through
exchange of best practices may contribute to the fostering of a Better Regulation culture among
parliaments, so that they make fuller use of the potential Better Regulation offers. EPRS is certainly
interested in forming partof such community of practice.
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Annex1-Dedicatedbodies/entitiesin charge of regulatory policy

This annex lists all dedicated administrative services and political bodies of surveyed national
parliaments that engage in ex-ante impact assessment and/or ex-post evaluation. In the case of
bicameral parliaments, the table indicates if the service/body relates to one chamber or both.
Hyperlinks to websites and contact details are provided when available.

Table 12 - Dedicated bodies in charge of ex-anteimpactassessmentand evaluationin the
national parliaments of the EU-27

ADM/
COUNTRY CHAMBER NAME OF BODY u EVAL

Parliamentary Budget Office

DE Budgetdienst

Austria and . admin ° °
website

Nationalrat

Bundesrat Budgetdienst@parlament.gv.at
Parliamentary Committee for Post-
Legislative Scrutiny

Chambre des FR Comité parlementaire chargé du suivi

Représentants législatif

and NL Parlementair Comité belast met de

wetsevaluatie

website

Belgium political °

Sénat

info@comitesuivilegislatif.be

National Centre for Parliamentary
Research

Bulgaria BG HayuoHaneH yeHmdvp 3a admin °
napaameHmMapHU uscneo8aHus

ncpi@parliament.bg

Economic Analysis Team of the
Parliamentary Research Service

Fl Sisdisen tietopalvelun Taloudelliset
laskelmat —tiimi

Finland admin °

Commission for Assessment and
Monitoring
Assemblée FR Comité d'évaluation et de contréle des

France Nationale politiques publiques political
website

cec@assemblee-nationale fr

Parliamentary Advisory Council on
Sustainable Deveopment
DE Parlamentarischer Beirat fiir -
Germany Bundestag nachhaltige Entwicklung political °
website

nachhaltigkeitsbeirat@bundestag.de

Fiscal Council
Hungary HU Kéltségvetési Tandcs admin ° °

koltsegvetesitanacs@parlament.hu

Budget Service

Camera dei IT Servizio del Bilancio admin °

LEL deputati

website
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Senato

Sejm
Poland

Senat
Portugal
Sweden

Impact Assessment Office (IAO)
IT Ufficio Valutazione Impatto (UVI)

website

uvi@senato.it

Service for the Quality of Regulations

IT Servizio per la qualita degli atti normativi
website

Bureau of Research, Chancellery of the
Sejm

PL Biuro Analiz Sejmowych

website
punkt_konsultacyjny@sejm.gov.pl

Regulatory Impact Assessment Team
PL Zespdtds. Oceny Skutkéw Regulacji

Technical Budgetary Support Unit
PT Unidade Técnica de Apoio Orcamenetal

website

Evaluation and Research Secretariat

admin ° °
admin ° °
admin ° °
admin °
admin °
admin °

Table 13 - Dedicated bodies in charge of ex-ante impact assessmentand evaluationinthird-

countries' parliaments

COUNTRY CHAMBER NAME OF BODY :oDalll EVAL

House of

Commons
Canada
and

Senate

Nationalrat
Switzerland  and
Stdnderat

House of

Ulie Commons

Office of the Parliamentary Budget
Officer

website
pbo-dpb@parl.gc.ca

Standing Joint Committee for the
Scrutiny of Regulations (REGS)

website

REGS@parl.gc.ca
Parliamentary Control of the
Administration (PCA)

FR Le Contréle Parlementaire de
I'Administration (CPA)

DE Parlamentarische Verwaltungs-
kontrolle (PVK)

website
pvk.cpa@parladmin.ch
Scrutiny Unit

website

admin °

political °
admin °
admin ° °

Annex 2 — Names of surveyed parliaments and chambers

This annex provides the names of all surveyed parliaments and their chambers in the original
languageandin English translation.
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Table 14 - Names of surveyed parliamentsand chambers- EU-27

COUNTRY PARLIAMENT BICAMERAL | LOWER CHAMBER UPPER CHAMBER

Austria Parlament o Nationalrat Bundesrat
National Council Federal Council
Chambre des
. Parlement fédéral / Représentants/ Sénat/
Belgium °
Federaal Parlement De Kamer Senaat

House of Representatives

HapoaHo cbbpaHue /

Bulgaria Narodno sabranie
National Assembly
Croatia Hrvatski Sabor
Croatian Parliament
Bouhn twv
CVDrus Avtimpoowrnwv /
yp Vouli Antiprosopon
House of Representatives
. Poslanecka snémovna .
Czechia Parlament ° Chamber of Deputies Senat
Folketinget
BRI Folketing
Estonia R|'|'g |'kogu
Riigikogu
. Eduskunta
e Eduskunta
Assemblée nationale .
France Parlement ° National Assembly Sénat
Germ Bundestag Bundesrat
ermany ° German Bundestag Federal Council
Bouhn Twv ENAAvwy /
Greece Vouliton Ellinon
Hellenic Parliament
Orszaggydlés
ML T2 National Assembly
Ireland Oireachtas . Dail Eireann Seanad Eireann
Parliament House of Representatives
Senato della
Camera dei Deputati .
Italy Parlamento ° . Repubblica
Chamber of Deputies
Senate
. Saeima
Latvia .
Saeima
Lithuania Se!mas
Seimas
Luxembou Chambre des Députés
"9 Chamber of Deputies
Malta Il-Kamra Tad-Deputati

House of Representatives
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Netherlands

Poland

Portugal

Romania

Slovakia

Slovenia

Spain

Sweden

Staten-Generaal

States General

Assembleia da Republica
Assembly of the Republic

Parlamentul Romaniei
Parliament of Romania

Narodnarada
National Council

Slovenski parlament
Slovenian Parliament

Las Cortes Generales
The Cortes

Riksdagen
Riksdag

Tweede Kamer
House of Representatives

Sejm
Sejm

Camera Deputatilor
Chamber of Deputies

Drzavni zbor
National Assembly

Congresodelos
Diputados
Congress of Deputies

Eerste Kamer
Senate

Senat

Senatul

Drzavni svet
National Council

Senado

Table 15 - Names of surveyed parliamentsand chambers - third countries

COUNTRY PARLIAMENT BICAMERAL | LOWER CHAMBER UPPER CHAMBER

Albania
Canada
Iceland
Moldova

Montenegro

North
Macedonia

Norway

San Marino

Switzerland

Turkey

United
Kingdom

KuvendiiShqipérisé
Parliament

Parliament of Canada

Alpingi
Althingi

Parlament

Skupstina
Parliament

CobpaHue
Sobranie
Assembly

Stortinget
Storting

Consigliogrande e
generale
Great and General Council

Bundesversammlung/
Assemblée fédérale /
Assemblea federale
Federal Assembly

Tarkiye BuyukMillet
Meclisi (T.B.M.M.)

Grand National Assembly of
Turkey

UK Parliament

House of Commons

Nationalrat/
Conseil national/
Consiglio nazionale
National Council

House of Commons

Senate

Standerat/

Conseil des Etats /
Consiglio degli Stati
Council of States

House of Lords
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Ex-ante impact assessment and ex-post evaluation are
regulatory policy tools that help inform the policy-
making process with evidence-based analysis. Both
tools are geared towards raising the quality of policies
and legislation. While Better Regulation is widely
deemed a prerogative of the executive branch,
increasingly, parliaments arealso emerging as actors.

This study sheds light on the parliamentary dimension
of Better Regulation. Based on a survey, it maps the
capacities and experiences of the national parliaments
of all 27 European Union (EU) Member States and of 11
further Council of Europe countries in the field of ex-
ante impact assessment and ex-post evaluation. The
study reveals that roughly half of the surveyed
parliaments engage in regulatory policy beyond
classical parliamentary scrutiny mechanisms. Overall,
these parliaments showa very diverse pattern in terms
of drivers, types and depth of engagement. There is no
'onesizefits all' approach.

This is a publication of the Ex-Post Evaluation Unit
EPRS | European Parliamentary Research Service

This document is prepared for, and addressed to,the Membersand staff of the European
Parliament as background material to assistthem in their parliamentary work. The content of
thedocument is the sole responsibility of its author(s) and any opinions expressed herein should
not be taken to representan official position of the Parliament.

ISBN: 978-92-846-6555-6
DOI: 10.2861/06573
CAT:QA-03-20-292-EN-N

N-N3F¢62-0¢-€0-YO



	EPRS_STUD_642.835_Better_regulation_practices_in_national_parliaments_cover
	EPRS_STUD_642.835_Better_regulation_practices_in_national_parliaments_FINAL_rev
	Executive summary
	Methodological note
	1. The role of parliaments in regulatory policy
	1.1. Better Regulation in Europe: only a government matter?
	1.1.1. Shaping Better Regulation in Europe: the European Commission
	1.1.2. Shaping Better Regulation in Europe: the OECD
	1.1.3. What about the legislature?

	1.2. The scope for parliaments in Better Regulation
	1.2.1. Better Regulation: a shared responsibility between governments and parliaments
	1.2.2. The spectrum of Better Regulation tasks for parliaments
	Figure 1 – Parliamentary impact assessment and evaluation work in the policy cycle

	1.2.3. Caveats

	1.3. The case of the European Parliament
	1.3.1. Ex-ante impact assessment activities
	Ex-ante impact assessment work linked to Commission proposals
	Ex-ante impact assessment work regarding potential gaps in EU legislation ('European Added Value' and 'Cost of non-Europe' reports)
	Scrutiny of the executive's legislative planning through continuous monitoring

	1.3.2. Ex-post evaluation


	2. Ex-ante impact assessment in surveyed parliaments
	2.1.  Level of engagement in parliamentary impact assessment
	Table 1 – EU-27 parliaments and the European Parliament: level of engagement in ex-ante IA
	Table 2 – Third-country parliaments: level of engagement in ex-ante IA

	2.2. EU parliaments not engaging in specific ex-ante impact assessment work
	2.3. EU parliaments engaging in smaller-scale impact assessment work
	2.3.1. Austria
	2.3.2. France
	2.3.3. Germany
	2.3.4. Italy
	2.3.5. Latvia
	2.3.6. Lithuania
	2.3.7. Portugal
	2.3.8. Spain

	2.4. EU parliaments conducting own ex-ante impact assessments
	2.4.1. Bulgaria
	2.4.2. Estonia
	2.4.3. Finland
	2.4.4. Hungary
	2.4.5. Ireland
	2.4.6. Poland
	2.4.7. Sweden

	2.5. Ex-ante impact assessment in third-country parliaments

	Key findings
	3. Ex-post evaluation in surveyed parliaments
	3.1. Level of engagement in parliamentary ex-post evaluation
	Table 3 – EU-27 parliaments and the European Parliament: level of engagement in ex-post evaluation
	Table 4 – Third-country parliaments: level of engagement in ex-post evaluation

	3.2. EU parliaments not engaging in specific evaluation work
	3.3. EU parliaments engaging in smaller-scale evaluation work
	3.3.1. Austria
	3.3.2. Ireland
	3.3.3. Portugal
	3.3.4. Spain

	3.4. EU parliaments conducting own ex-post evaluations
	3.4.1. Belgium
	3.4.2. Bulgaria
	3.4.3. France
	3.4.4. Italy
	3.4.5. Latvia
	3.4.1. Netherlands
	3.4.2. Poland
	3.4.3. Sweden

	3.5. Ex-post evaluation in third-country parliaments
	3.5.1. Albania
	3.5.2. Canada
	3.5.3. Moldova
	3.5.4. Montenegro
	3.5.5. Norway
	3.5.6. Switzerland
	3.5.7. United Kingdom


	Key findings
	4. Some comparative patterns in the Better Regulation practices of national parliaments
	4.1. Cumulative overview of parliaments engaging in regulatory policy work
	Table 5 – EU-27 parliaments and the European Parliament – Level of engagement in ex-ante IA and ex-post evaluation
	Table 6 – Third-countries – Level of engagement in ex-ante IA and ex-post evaluation

	4.2. Ex-ante impact assessment
	4.2.1. Level of engagement in parliaments' ex-ante impact assessment work
	Table 7 – Detailed levels of engagement in parliamentary ex-ante impact assessment

	4.2.2. Positioning of ex-ante impact assessment capacities within parliaments' organisational structures
	Administration
	Political bodies
	Table 8 – Typology of parliamentary ex-ante impact assessment capacities


	4.3. Ex-post evaluation
	4.3.1. Level of engagement in parliaments' ex-post evaluation work
	Table 9 – Detailed levels of engagement in parliamentary ex-post evaluation

	4.3.2. Positioning of evaluation capacities within parliaments' organisational structures
	Administrative entities
	Political bodies
	A combination of both
	Table 10 – Typology of parliamentary evaluation capacities

	4.3.3. Constitutional mandate
	Table 11 – Constitutional evaluation mandates

	4.3.4. Government follow-up action


	5. Conclusions and outlook
	Annex 1 – Dedicated bodies/entities in charge of regulatory policy
	Table 12 – Dedicated bodies in charge of ex-ante impact assessment and evaluation in the national parliaments of the EU-27
	Table 13 – Dedicated bodies in charge of ex-ante impact assessment and evaluation in third-countries' parliaments

	Annex 2 – Names of surveyed parliaments and chambers
	Table 14 – Names of surveyed parliaments and chambers - EU-27
	Table 15 – Names of surveyed parliaments and chambers - third countries



	Blank Page
	Blank Page
	Blank Page
	Blank Page



